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Tuesday 
November 18, 2014 
Gautier, Mississippi 
 
 BE IT REMEMBERED THAT A RECESSED MEETING of the Mayor and 
Members of the Council of the City of Gautier, Mississippi was held November 18, 
2018 at 6:30 PM in the City Hall Municipal Building, 3330 Highway 90, Gautier, 
Mississippi. 
 
 Those present were Mayor Gordon Gollott, Council Members, Mary Martin, 
Johnny Jones, Hurley Ray Guillotte, Casey Vaughan, Rusty Anderson, Adam 
Colledge, Samantha Abell, City Manager; Cynthia Russell, City Clerk; Joshua 
Danos, City Attorney and other concerned citizens. 
              

AGENDA 
CITY OF GAUTIER, MISSISSIPPI 

CITY HALL COUNCIL CHAMBERS 
November 18, 2014 @ 6:30 PM 

 
I. Call to Order         
 

1. Prayer 
 

2.  Pledge of Allegiance 

 
II. Agenda Order Approval  

 
III. Announcements 
 

 1.          Office closed Thursday, November 27
th

 and Friday, November 28
th

 in observance  
              Thanksgiving Day. 
 

IV.    Presentation Agenda  
 
V. Public Agenda 
       

1. Agenda Comments 

    

VI.    Business Agenda  
  

 1. Order authorizing the advertisement for bids for the Drainage   
  System Clearing and Improvements, Phase 1 for the City of Gautier  
  GMC Project No. CMOB-140039. 
 

 2. Order authorizing Longevity Pay for FY 2015 to be paid on or before  
  December 10th to all eligible employees as declared herein. 
  

  3. Resolution declaring that a necessity exists for the mitigation of a 20”  
   (in diameter) Protected Live Oak Tree on Martin Bluff Road. 
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 4. Consideration of a Professional Services Agreement with Mississippi  
  Legislative and Consulting Group, LLC to provide government relations  
  and legislative lobbying services for the 2015 Gautier Legislative Priorities  
  White Paper Packet. 
 

 5. Order authorizing the Mississippi Department of Wildlife, Fisheries  
  and Parks Grant Agreement for the 2015 Youth Participation   
  Initiative Program-Archery at Shepard State Park. 
 

 6. Consideration of a Citywide Comprehensive Rezoning of R-1 Low Density  
  Single-Family Residential Districts (City Initiated) to allow a Bed and   
  Breakfast and Child Care Center as a Conditional Use (GPC#14-21-RZ)   
  Quasi-Judicial Procedures. 
 

             7. Consideration of resolution retaining Butler Snow, O’Mara, Stevens   
   & Cannada, PPLC for the City of Gautier’s Financial Disclosures. 
    
 8. Order approving Docket of Claims. 
 
VII.  Consent Agenda (All items approved in one motion) 
 

 1. Order accepting the Final Plat for the Dees Landing Subdivision and   
  authorization to record the Final Plat (GPC# 12-28-SD). 
 

 2. Order approving a monetary donation in the amount of $250.00 by Rachel B.  
  Finnie Photography to be used by the Cultural Services Division. 
 
 3. Order approving the minutes from Regular Council Meeting held November 4,  
  2014. 

   

  4. Resolution approving to continuance of the Local Emergency for the Deep  
   Water Horizon Oil Spill until further notice. 

 

              STUDY AGENDA 
               CITY OF GAUTIER, MISSISSIPPI 

            November 18, 2014 
 

1. Discuss Citizen Comments 
 
 2. Discuss Council Comments   

 
3. Discuss City Manager Comments 

 
4. Discuss City Clerk Comments 
 
5. Discuss City Attorney Comments 

 

       Adjourn until December 2, 2014 at 6:30 PM 
      www.gautier-ms.gov  

              
Councilwoman Martin made the motion to approval the agenda order.  Councilman Vaughan 
seconded the motion and the vote unanimously carried. 

http://www.gautier-ms.gov/
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Councilman Colledge made the motion to amend Advertisement for Bids to state “All bidders 
shall submit, upon request, a list of projects “successfully completed” in the last five (5) years, 
having the same scope of work and approximate construction cost as specified in this project”.  
Councilman Anderson seconded the motion and the vote carried unanimously. 
  
There came for consideration of the Mayor and Members of the Council of the City of Gautier, 
Mississippi, the following: 
 

ORDER NUMBER 260-2014 
 

 IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City of 
Gautier, Mississippi, that the advertisement for bids for the Drainage System Clearing and 
Improvements, Phase I for the City of Gautier, Mississippi GMC Project No. CMOB-140039 is 
hereby authorized. 
 
 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to execute 
any and all documents necessary. 
 
 Motion was made by Councilman Vaughan seconded by Councilwoman Martin and 
the following vote was recorded: 
 
 AYES:  Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
  
 NAYS:  None 
 
              
       MAYOR 
 
ATTEST: 
 
       
CITY CLERK 
 
 Passed and Adopted by Mayor and Members of the Council of the City of Gautier, 
Mississippi, at the meeting of November 18, 2014. 
  
 

 

 
 
 
 
 
 

Page 4 of 237



Page 5 of 237



Page 6 of 237



 
 ADVERTISEMENT FOR BIDS  
 
 
Sealed bids for the DRAINAGE SYSTEM CLEARING AND IMPROVEMENTS, PHASE I will be received 
by the City of Gautier until 2:00 P.M., Tuesday, December 23, 2014 at City Hall located at 3330 Hwy. 90, 
Gautier, Mississippi 39553 and at said time bids will be publicly opened and read aloud. 
 
The project generally consists of clearing drainage system of all brush, trees, etc. 
 
The CONTRACT DOCUMENTS AND PLANS may be examined at the office of the Purchasing Agent, 
Gautier City Hall in Gautier, MS, and at the office of Goodwyn, Mills and Cawood, Inc. in Mobile, AL. 
 
Copies of the CONTRACT DOCUMENTS AND PLANS may be viewed at Gautier City Hall located at 
3330 Hwy. 90, Gautier, Mississippi 39553.  Copies of the CONTRACT DOCUMENTS AND PLANS may 
be obtained at the office of Goodwyn, Mills, and Cawood, Inc., located at 11 North Water Street, Suite 
15250, Mobile, Alabama 36602 upon payment of a $50.00 deposit.  No plans and specifications will be 
issued to Contractors within twenty-four (24) hours of the time indicated above for receiving bids.  Also, 
no partial sets, individual pages or drawing sheets will be provided. 
 
The City of Gautier, Mississippi reserves the right to reject any and all bids and to waive any informalities 
in the bidding. 
 
Each bid must be accompanied by Cash, a Bid bond, an Irrevocable Letter of Credit acceptable to the 
City of Gautier, or a Certified Check in an amount equal to at least five percent (5%) of the Bid, payable to 
the City of Gautier, Mississippi, as bid security.  The successful bidder shall be required to furnish a 
Performance and a Payment Bond each in the amount of 100% of the Bid. 
  
All bidders shall submit, upon request, a list of projects "successfully completed" in the last 5 years, 
having the same scope of work and approximate construction cost as specified in this project.   
 
No bidder may withdraw his bid within 90 days after the opening thereof. 
 
A mandatory pre-bid meeting will be held at Gautier City Hall located at 3330 Hwy. 90, Gautier, 
Mississippi 39553 at 10:00 A.M. (CST) on Wednesday, December 10, 2014.  All prospective bidders shall 
have a representative at the meeting. 
 
All bids shall be submitted on the bid proposal form included in the Contract Documents furnished by the 
Engineer. All bids must be submitted in an envelope bearing on the outside the name of the Bidder, 
address, Certificate of Responsibility number and name of the project.  Envelopes containing bids must 
be addressed as follows, and delivered to Ms. Cindy Steen, Purchasing Agent, City of Gautier, 3330 
Hwy. 90, Gautier, MS 39553: “BID FOR DRAINAGE SYSTEM CLEARING AND IMPROVEMENTS, 
PHASE I”. 
 
Published by order of the City of Gautier, Mississippi 
 
     Cindy Steen, Purchasing Agent 
     City of Gautier 
 
PROOF OF PUBLICATION: 
 
Publication Dates:  November 23, 2014 
               November 30, 2014 

 
 
 
 
 
 

00010 
Page 7 of 237



Page 8 of 237



OWNERSHIP OF DOCUMENTS AND DISCLAIMER 

 
The Project Manual, Technical Specifications, Drawings, and all other documents relating to this 
project have been prepared for this individual and particular project, and for the exclusive use of the 
original Owner, developer or other party so indicated. 
 
Actual project conditions and as-built conditions may vary significantly.  Changes made during 
bidding, negotiations, construction, due to additions or deletions of portions of this project, and/or for 
other reasons, may not be indicated in these documents. 
 
These documents may not be used or relied upon as a certification of information indicated, or used 
for any other project, by any third parties or other parties, for any purpose whatsoever, without the 
prior written consent of Goodwyn, Mills and Cawood, Inc., or prior to receipt of mutually agreed to 
compensation paid to Goodwyn, Mills and Cawood, Inc., therefor. 
 
The ownership, copyrights, and all other rights to these documents, are reserved by Goodwyn, Mills 
and Cawood, Inc., including in part, all copies thereof in any form or media.  Reproduction of the 
material contained in these documents or substantial quotation of their provisions without prior written 
permission of Goodwyn, Mills and Cawood, Inc., violates the copyright and common laws of the 
United States and will subject the violator to legal prosecution. 
 

Goodwyn, Mills and Cawood, Inc. 

11 North Water Street, Suite 15250 
Mobile, AL  36602 
and 
Montgomery, Alabama 
Birmingham, Alabama 
Andalusia, Alabama 
Vernon, Alabama 
Eufaula, Alabama 
Fairhope, Alabama 
Huntsville, Alabama 
Greenville, South Carolina 
Nashville, Tennessee 

 

ARCHITECTURE■ENGINEERING■ENVIRONMENTAL■GEOTECHNICAL■INTERIOR DESIGN  
LANDSCAPE ARCHITECTURE■PLANNING■SURVEYING■TRANSPORTATION 
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PROJECT MANUAL 
 

FOR 

 
 

DRAINAGE SYSTEM CLEARING 
AND IMPROVEMENTS, PHASE I 

 
FOR THE 

 
CITY OF GAUTIER 

GAUTIER, MISSISSIPPI 
 
 

 

GMC PROJECT NO. CMOB-140039 
 
 
 

OCTOBER 2014 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

1 1  N O R T H  W A T E R  S T R E E T  S U I T E  1 5 2 5 0  M O B I L E  A L  3 6 6 0 2  

T :  2 5 1 - 4 6 0 - 4 0 0 6  F :  2 5 1 - 4 6 0 - 4 4 2 3  

W W W . G M C N E T W O R K . C O M  

 
 

 
SET NO. _________ 
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OWNER’S INSTRUCTIONS TO CONTRACTOR CONCERNING 
BONDS AND INSURANCE FOR CONSTRUCTION 

 
 
 
PROJECT: 

 
Drainage System Clearing & Improvements, Phase I 

  

 
DATE: 

   

 
FROM: 

 
City of Gautier, MS 
 

 GMC Project No.  
CMOB-140039 
  (Owner)  (Owner's Project No.) 

 
ATTENTION: 

 
CONTRACTORS 

  

 
  The following are the instructions with respect to the requirements for bonds and insurance to be 
included in the bidding documents and construction contract for the above Project. 
 
I. BID SECURITY 

 Bid Security in the amount of five-percent (5%) of Bidder’s maximum bid and will be in the form 
of: 
 
 Cash, a Bid Bond, an Irrevocable Letter of Credit or Certified Check drawn to the City of Gautier, 
Mississippi.    
   
II. CONSTRUCTION BONDS 

A Construction Performance Bond in an amount equal to the Contract Price and Construction 
Payment Bond in an amount equal to the Contract Price. 

 
III. LIABILITY INSURANCE 

 The limits of liability for the insurance required by Paragraph 5.04 of the General Conditions shall not 
be less than the following amounts: 

A. Workers' Compensation under Paragraphs 5.04.A.1 and 5.04.A.2 of the General Conditions: 

1. State         Statutory 

2. Applicable Federal  

a. Longshoreman's       Statutory 

b. Maritime         Statutory 

3. Employer's Liability       $500/500/500  
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B. Comprehensive General Liability under Paragraphs 5.04.A.3 through 5.04.A.6 of the General 
Conditions (including Contractual Liability, Premises—Operations; Independent Contractors' 
Protective; Products Liability – Completed Operations; Broad Form Property Damage): 

1. General Aggregate (Except Products—Completed Operations) $2,000,000  

2. Products—Completed Operations Aggregate    $2,000,000  

3. Personal and Advertising Injury (per Person/Organization)   $1,000,000  

4. Each Occurrence (Bodily Injury and Property Damage)  $1,000,000  

5. Personal Injury Liability Coverage will include Claims  
arising out of Employment  YES X NO 

6. Exclusion(s) for damage to Property in Contractor's Care,  
   Custody or Control to be deleted    YES X NO 

7. Property Damage Liability Insurance will Provide Coverage 
   for Explosion, Collapse and Underground Damage  X YES  NO 

8. Watercraft inclusion to be deleted X YES  NO  

9. Excess or Umbrella Liability 

a. General Aggregate       $2,000,000       

b. Each Occurrence       $2,000,000  

C. Automobile Liability under Paragraph 5.04.A.6 of the General Conditions: 

1. Bodily Injury 

a. Each Person        $1,000,000  

b. Each Accident        $1,000,000  

2. Property Damage 

a. Each Accident        $500,000  

b. or a combined single limit of     $1,000,000  

D. Additional Insured coverage under Contractor’s Commercial General Liability Policy(ies) for 
Owner, Engineer, and others listed in the Supplementary Conditions will be provided, subject 
to customary exclusions for professional liability (select either nos. 1 or 2 and complete no. 3, 
as applicable): 
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1. By endorsement as additional insureds on Contractor's  
   Commercial General Liability Policy.   X YES  NO 
 

2. By a separate Protective Liability Policy covering all of them  
issued by Contractor's general liability carrier.  YES X NO  

3. List here by name and address any additional individuals or entities (in addition to Owner 
and Engineer) to be identified in the Supplementary Conditions as additional insureds 
under the required liability policies: 

ENGINEER: Goodwyn, Mills and Cawood, Inc. 
  11 North Water Street, Suite 15250 
  Mobile, AL 36602 
 
OWNER: City of Gautier 
  3330 Hwy. 90 
  Gautier, MS 39553 

 
E. Other Liability Insurance, if any, e.g., Railroad Protective Liability, Environmental Impairment 

Liability:  Not applicable. 

Provided By  Type of Coverage  Amount 
     
     
     

 
 
IV. WAIVER OF SUBROGATION 
 
 A. All insurance certificates shall provide for “Waiver of Subrogation” against the Owner, 

Engineer and their consultants, by the Contractor, Subcontractors, and their insurers. 
 
V. PROPERTY INSURANCE (BUILDER'S RISK): 

A. Property insurance to the full replacement cost of the Work in accordance with Paragraph 5.06 
of the General Conditions will be provided by the Contractor. 

VI. CERTIFICATE HOLDER 

A. The certificate holder shall be the Owner: 

City of Gautier 
3330 Hwy. 90 
Gautier, MS 39553 
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IMMIGRATION STATUS VERIFICATION 
 
 
1.1 GENERAL: 
 

A. Bidders are hereby reminded that they are required to comply with requirements of 
enrollment in the E-Verify Program of the United States Department of Homeland 
Security: 

 
1. Contractor’s signed “E-Verify Memorandum of Understanding” will be required to 

be attached to any Contract awarded. 
2. General Contractors and Subcontractors shall be enrolled in, participate in and 

maintain compliance for the duration of this contract, and as otherwise required by 
statute. 

 
 
C. Additional information and Guidance is available at the following website: 
 

1. US Department of Homeland Security, E-Verify: 
www.dhs.gov/E-Verify 

 
 

END OF SECTION 
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ARTICLE 1 – DEFINED TERMS 

1.01 Terms used in these Instructions to Bidders have the meanings indicated in the General 
Conditions and Supplementary Conditions. Additional terms used in these Instructions to Bidders 
have the meanings indicated below: 

A. Issuing Office – The office from which the Bidding Documents are to be issued and where the 
bidding procedures are to be administered.  For this project, Issuing Office is the Engineer. 

ARTICLE 2 – COPIES OF BIDDING DOCUMENTS 

2.01 Complete sets of the Bidding Documents in the number and for the deposit sum, if any, stated in 
the advertisement or invitation to bid may be obtained from the Issuing Office. The deposit will 
be refunded to each document holder of record who returns a complete set of Bidding Documents 
in good condition within 10 days after opening of Bids. 

2.02 Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor 
Engineer assumes any responsibility for errors or misinterpretations resulting from the use of 
incomplete sets of Bidding Documents. 

2.03 Owner and Engineer, in making copies of Bidding Documents available on the above terms, do 
so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license  
for any other use. 

ARTICLE 3 – QUALIFICATIONS OF BIDDERS 

3.01 To demonstrate Bidder’s qualifications to perform the Work, Bidder shall submit, upon request, 
written evidence such as financial data, previous experience, present commitments, and such 
other data as may be called for below. 

A. Evidence of Bidder’s authority to do business in the state where the Project is located.   

B. Bidder’s Certificate of Responsibility, if applicable.  

C. Complete Statement of Qualifications (see Section 01030).  This is to be submitted with your 
bid. 

3.02 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s 
representations and certifications. 

ARTICLE 4 – EXAMINATION OF BIDDING DOCUMENTS, OTHER RELATED DATA, AND 
SITE  

4.01 Subsurface and Physical Conditions 

A. The Supplementary Conditions identify: 
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1. Those reports known to Owner of explorations and tests of subsurface conditions at or 
contiguous to the Site. 

2. Those drawings known to Owner of physical conditions relating to existing surface or 
subsurface structures at the Site (except Underground Facilities). 

B. Copies of reports and drawings referenced in Paragraph 4.01.A will be made available by 
Owner to any Bidder on request. Those reports and drawings are not part of the Contract 
Documents, but the “technical data” contained therein upon which Bidder is entitled to rely as 
provided in Paragraph 4.02 of the General Conditions has been identified and established in  
Paragraph 4.02 of the Supplementary Conditions. Bidder is responsible for any interpretation or 
conclusion Bidder draws from any “technical data” or any other data, interpretations, opinions, 
or information contained in such reports or shown or indicated in such drawings. 

4.02 It is the responsibility of each Bidder before submitting a Bid to: 

A. examine and carefully study the Bidding Documents, and the other related data identified in the 
Bidding Documents;  

B. visit the Site and become familiar with and satisfy Bidder as to the general, local, and Site 
conditions that may affect cost, progress, and performance of the Work; 

C. become familiar with and satisfy Bidder as to all federal, state, and local Laws and Regulations 
that may affect cost, progress, and performance of the Work; 

D. consider the information known to Bidder; information commonly known to contractors doing 
business in the locality of the Site; information and observations obtained from visits to the 
Site; the Bidding Documents; and the Site-related reports and drawings identified in the 
Bidding Documents, with respect to the effect of such information, observations, and 
documents on (1) the cost, progress, and performance of the Work; (2) the means, methods, 
techniques, sequences, and procedures of construction to be employed by Bidder, including 
applying any specific means, methods, techniques, sequences, and procedures of construction 
expressly required by the Bidding Documents; and (3) Bidder’s safety precautions and 
programs; 

E. agree at the time of submitting its Bid that no further examinations, investigations, explorations, 
tests, studies, or data are necessary for the determination of its Bid for performance of the Work 
at the price(s) bid and within the times required, and in accordance with the other terms and 
conditions of the Bidding Documents; 

F. become aware of the general nature of the work to be performed by Owner and others at the 
Site that relates to the Work as indicated in the Bidding Documents; 

G. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that 
Bidder discovers in the Bidding Documents and confirm that the written resolution thereof by 
Engineer is acceptable to Bidder; and 
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H. determine that the Bidding Documents are generally sufficient to indicate and convey 
understanding of all terms and conditions for the performance of the Work. 

4.03 The submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder 
has complied with every requirement of this Article 4, that without exception the Bid is premised 
upon performing and furnishing the Work required by the Bidding Documents and applying any 
specific means, methods, techniques, sequences, and procedures of construction that may be 
shown or indicated or expressly required by the Bidding Documents, that Bidder has given 
Engineer written notice of all conflicts, errors, ambiguities, and discrepancies that Bidder has 
discovered in the Bidding Documents and the written resolutions thereof by Engineer are 
acceptable to Bidder, and that the Bidding Documents are generally sufficient to indicate and 
convey understanding of all terms and conditions for performing and furnishing the Work. 

ARTICLE 5 – PRE-BID CONFERENCE – NOT APPLICABLE 

ARTICLE 6 – SITE AND OTHER AREAS 

6.01 The Site is identified in the Bidding Documents. Easements for permanent structures or 
permanent changes in existing facilities are to be obtained and paid for by Owner unless 
otherwise provided in the Bidding Documents. All additional lands and access thereto required 
for temporary construction facilities, construction equipment, or storage of materials and 
equipment to be incorporated in the Work are to be obtained and paid for by Contractor. 

ARTICLE 7 – INTERPRETATIONS AND ADDENDA 

7.01 All questions about the meaning or intent of the Bidding Documents are to be submitted to 
Engineer in writing. Interpretations or clarifications considered necessary by Engineer in 
response to such questions will be issued by Addenda mailed or delivered to all parties recorded 
by Engineer as having received the Bidding Documents. See Memo to All Plan Holders.  Only 
questions answered by Addenda will be binding. Oral and other interpretations or clarifications 
will be without legal effect. 

7.02 Addenda may be issued to clarify, correct, or change the Bidding Documents as deemed 
advisable by Owner or Engineer. 

ARTICLE 8 – BID SECURITY 

8.01 A Bid must be accompanied by Bid security made payable to Owner in an amount of five-percent 
(5%) of Bidder’s maximum Bid price and in the form of cash, certified check, Irrevocable Letter 
of Credit, or a Bid bond (on the form attached) issued by a surety meeting the requirements of 
Paragraphs 5.01 and 5.02 of the General Conditions. 

8.02 The Bid security of the Successful Bidder will be retained until such Bidder has executed the 
Contract Documents, furnished the required contract security and met the other conditions of the 
Notice of Award, whereupon the Bid security will be returned. If the Successful Bidder fails to 
execute and deliver the Contract Documents and furnish the required contract security within 15 
days after the Notice of Award, Owner may consider Bidder to be in default, annul the Notice of 
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Award, and the Bid security of that Bidder will be forfeited. Such forfeiture shall be Owner’s 
exclusive remedy if Bidder defaults.  The Bid security of other Bidders whom Owner believes to 
have a reasonable chance of receiving the award may be retained by Owner until the earlier of 
seven days after the Effective Date of the Agreement or 91 days after the Bid opening, 
whereupon Bid security furnished by such Bidders will be returned. 

8.03 Bid security of other Bidders whom Owner believes do not have a reasonable chance of receiving 
the award will be returned within seven days after the Bid opening. 

ARTICLE 9 – CONTRACT TIMES 

9.01 The times for Substantial Completion and readiness for final payment are to be set forth by 
Bidder in the Bid and will be entered into the Agreement. Substantial Completion is desired 
within 45 working days.  The times will be taken into consideration by Owner during the 
evaluation of Bids, and it will be necessary for the apparent Successful Bidder to satisfy Owner 
that it will be able to achieve Substantial Completion and be ready for final payment within the 
times designated in the Bid. 

ARTICLE 10 – LIQUIDATED DAMAGES 

10.01 Provisions for liquidated damages, if any, are set forth in the Agreement. 

ARTICLE 11 – SUBSTITUTE AND “OR-EQUAL” ITEMS 

11.01 The Contract, if awarded, will be on the basis of materials and equipment specified or described 
in the Bidding Documents without consideration of possible substitute or “or-equal” items. 
Whenever it is specified or described in the Bidding Documents that a substitute or “or-equal” 
item of material or equipment may be furnished or used by Contractor if acceptable to Engineer, 
application for such acceptance will not be considered by Engineer until after the Effective Date 
of the Agreement. 

ARTICLE 12 – SUBCONTRACTORS, SUPPLIERS AND OTHERS 

12.01 If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers, 
individuals, or entities to be submitted to Owner in advance of a specified date prior to the 
Effective Date of the Agreement, the apparent Successful Bidder, and any other Bidder so 
requested, shall within five days after Bid opening, submit to Owner a list of all such 
Subcontractors, Suppliers, individuals, or entities proposed for those portions of the Work for 
which such identification is required. Such list shall be accompanied by an experience statement 
with pertinent information regarding similar projects and other evidence of qualification for each 
such Subcontractor, Supplier, individual, or entity if requested by Owner. If Owner or Engineer, 
after due investigation, has reasonable objection to any proposed Subcontractor, Supplier, 
individual, or entity, Owner may, before the Notice of Award is given, request apparent 
Successful Bidder to submit a substitute without an increase in the Bid. 

12.02 If apparent Successful Bidder declines to make any such substitution, Owner may award the 
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, 
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individuals, or entities. Declining to make requested substitutions will not constitute grounds for 
forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity so 
listed and against which Owner or Engineer makes no written objection prior to the giving of the 
Notice of Award will be deemed acceptable to Owner and Engineer subject to revocation of such 
acceptance after the Effective Date of the Agreement as provided in Paragraph 6.06 of  the 
General Conditions. 

12.03 Contractor shall not be required to employ any Subcontractor, Supplier, individual, or entity 
against whom Contractor has reasonable objection. 

ARTICLE 13 – PREPARATION OF BID 

13.01 The Bid Form is included with the Bidding Documents. Additional copies may be obtained from 
Engineer. 

13.02 All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink. Erasures or 
alterations shall be initialed in ink by the person signing the Bid Form. A Bid price shall be 
indicated for each [section, Bid item, alternative, adjustment unit price item, and unit price item] 
listed therein.   

13.03 A Bid by a corporation shall be executed in the corporate name by the president or a vice-
president or other corporate officer accompanied by evidence of authority to sign. The corporate 
seal shall be affixed and attested by the secretary or an assistant secretary. The corporate address 
and state of incorporation shall be shown. 

13.04 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose 
title must appear under the signature), accompanied by evidence of authority to sign. The official 
address of the partnership shall be shown. 

13.05 A Bid by a limited liability company shall be executed in the name of the firm by a member and 
accompanied by evidence of authority to sign. The state of formation of the firm and the official 
address of the firm shall be shown. 

13.06 A Bid by an individual shall show the Bidder’s name and official address. 

13.07 A Bid by a joint venture shall be executed by each joint venturer in the manner indicated on the 
Bid Form. The official address of the joint venture shall be shown. 

13.08 All names shall be printed in ink below the signatures. 

13.09 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall 
be filled in on the Bid Form. 

13.10 Postal and e-mail addresses and telephone number for communications regarding the Bid shall be 
shown. 
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The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state where 
the Project is located, or Bidder shall covenant in writing to obtain such authority and qualification prior 
to award of the Contract and attach such covenant to the Bid. Bidder’s state contractor license number, if 
any, shall also be shown on the Bid Form. 
 
ARTICLE 14 – BASIS OF BID; COMPARISON OF BIDS 

14.01 Lump Sum 

A. Bidders shall submit a Bid on a lump sum basis for the base Bid and include a separate price for 
each alternate described in the Bidding Documents as provided for in the Bid Form. The price 
for each alternate will be the amount added to or deleted from the base Bid if Owner selects the 
alternate. In the comparison of Bids, alternates will be applied in the same order as listed in the 
Bid form. 

1. Bidders may submit a Bid for any of the separate sections or any combination of sections as 
provided in the Bid Form. Submission of a Bid on any section signifies Bidder’s willingness 
to enter into a Contract for that section alone at the price offered. 

14.02 Allowances 

A. For cash allowances the Bid price shall include such amounts as the Bidder deems proper for 
Contractor's overhead, costs, profit, and other expenses on account of cash allowances, if any, 
named in the Contract Documents, in accordance with Paragraph 11.02.B of the General 
Conditions. 

ARTICLE 15 – SUBMITTAL OF BID 

15.01 With each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of 
the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be 
completed and submitted with the Bid security. 

15.02 A Bid shall be submitted no later than the date and time prescribed and at the place indicated in 
the advertisement or invitation to bid and shall be enclosed in a plainly marked package with the 
Project title (and, if applicable, the designated portion of the Project for which the Bid is 
submitted), the name and address of Bidder, and shall be accompanied by the Bid security and 
other required documents. If a Bid is sent by mail or other delivery system, the sealed envelope 
containing the Bid shall be enclosed in a separate package plainly marked on the outside with the 
notation “BID ENCLOSED.” A mailed Bid shall be addressed to the City of Gautier, 
Mississippi. 

ARTICLE 16 – MODIFICATION AND WITHDRAWAL OF BID 

16.01 A Bid may be modified or withdrawn by an appropriate document duly executed in the same 
manner that a Bid must be executed and delivered to the place where Bids are to be submitted 
prior to the date and time for the opening of Bids. 
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16.02 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner 
and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a 
material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid, 
and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be 
disqualified from further bidding on the Work. 

ARTICLE 17 – OPENING OF BIDS 

17.01 Bids will be opened at the time and place indicated in the Advertisement or Invitation to Bid and, 
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base 
Bids and major alternates, if any, will be made available to Bidders after the opening of Bids. 

ARTICLE 18 – BIDS TO REMAIN SUBJECT TO ACCEPTANCE 

18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but 
Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of 
this period. 

ARTICLE 19 – EVALUATION OF BIDS AND AWARD OF CONTRACT 

19.01 Owner reserves the right to reject any or all Bids, including without limitation, non-conforming, 
non-responsive, unbalanced, or conditional Bids. Owner further reserves the right to reject the 
Bid of any Bidder whom it finds, after reasonable inquiry and evaluation, to not be responsible. 
Owner may also reject the Bid of any Bidder if Owner believes that it would not be in the best 
interest of the Project to make an award to that Bidder. Owner also reserves the right to waive all 
informalities not involving price, time, or changes in the Work and to negotiate contract terms 
with the Successful Bidder. 

19.02 More than one Bid for the same Work from an individual or entity under the same or different 
names will not be considered. Reasonable grounds for believing that any Bidder has an interest in 
more than one Bid for the Work may be cause for disqualification of that Bidder and the rejection 
of all Bids in which that Bidder has an interest. 

19.03 In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed 
requirements, and such alternates, unit prices and other data, as may be requested in the Bid 
Form or prior to the Notice of Award. 

19.04 In evaluating Bidders, Owner will consider the qualifications of Bidders and may consider the 
qualifications and experience of Subcontractors, Suppliers, and other individuals or entities 
proposed for those portions of the Work for which the identity of Subcontractors, Suppliers, and 
other individuals or entities must be submitted as provided in the Supplementary Conditions. 

19.05 Owner may conduct such investigations as Owner deems necessary to establish the 
responsibility, qualifications, and financial ability of Bidders, proposed Subcontractors, 
Suppliers, individuals, or entities proposed for those portions of the Work in accordance with the 
Contract Documents. 
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19.06 If the Contract is to be awarded, Owner will award the Contract to the Bidder whose Bid is in the 
best interests of the Project. 

ARTICLE 20 – CONTRACT SECURITY AND INSURANCE 

20.01 Article 5 of the General Conditions, as may be modified by the Supplementary Conditions, sets 
forth Owner’s requirements as to performance and payment bonds and insurance. When the 
Successful Bidder delivers the executed Agreement to Owner, it shall be accompanied by such 
bonds. 

ARTICLE 21 – SIGNING OF AGREEMENT 

21.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the 
required number of unsigned counterparts of the Agreement along with the other Contract 
Documents which are identified in the Agreement as attached thereto. Within 15 days thereafter, 
Successful Bidder shall sign and deliver the required number of counterparts of the Agreement 
and attached documents to Owner. Within ten days thereafter, Owner shall deliver one fully 
signed counterpart to Successful Bidder with a complete set of the Drawings with appropriate 
identification. 
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BID FORM 
 

DRAINAGE SYSTEM CLEARING 
AND IMPROVEMENTS, PHASE I 

 
FOR THE  

 
CITY OF GAUTIER 

GAUTIER, MISSISSIPPI 
 
 

GMC PROJECT NO. CMOB-140039 
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ARTICLE 1 – BID RECIPIENT 

1.01 This Bid is submitted to: 

CITY OF GAUTIER 
3330 Hwy. 90 
Gautier, MS 39553 
Attn: Cindy Steen, Purchasing Agent 
 

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement 
with Owner in the form included in the Bidding Documents to perform all Work as specified or 
indicated in the Bidding Documents for the prices and within the times indicated in this Bid and in 
accordance with the other terms and conditions of the Bidding Documents. 

ARTICLE 2 – BIDDER’S ACKNOWLEDGEMENTS 

2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without 
limitation those dealing with the disposition of Bid security. This Bid will remain subject to 
acceptance for 90 days after the Bid opening, or for such longer period of time that Bidder may 
agree to in writing upon request of Owner. 

ARTICLE 3 – BIDDER’S REPRESENTATIONS 

3.01 In submitting this Bid, Bidder represents that: 

A. Bidder has examined and carefully studied the Bidding Documents, other related data identified 
in the Bidding Documents, and the following Addenda, receipt of which is hereby 
acknowledged: 

Addendum No.  Addendum Date 

             
             
             

 
B. Bidder has visited the Site and become familiar with and is satisfied as to the general, local, and 

Site conditions that may affect cost, progress, and performance of the Work. 

C. Bidder is familiar with and is satisfied as to all Laws and Regulations that may affect cost, 
progress, and performance of the Work. 

D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions at 
or contiguous to the Site and all drawings of physical conditions relating to existing surface or 
subsurface structures at the Site (except Underground Facilities) that have been identified in 
SC-4.02 as containing reliable "technical data," and (2) reports and drawings of Hazardous 
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Environmental Conditions, if any, at the Site that have been identified in SC-4.06 as containing 
reliable "technical data." 

E. Bidder has considered the information known to Bidder; information commonly known to 
contractors doing business in the locality of the Site; information and observations obtained 
from visits to the Site; the Bidding Documents; and the Site-related reports and drawings 
identified in the Bidding Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) the 
means, methods, techniques, sequences, and procedures of construction to be employed by 
Bidder, including applying the specific means, methods, techniques, sequences, and procedures 
of construction expressly required by the Bidding Documents; and (3) Bidder’s safety 
precautions and programs. 

F. Based on the information and observations referred to in Paragraph 3.01.E above, Bidder does 
not consider that further examinations, investigations, explorations, tests, studies, or data are 
necessary for the determination of this Bid for performance of the Work at the price(s) bid and 
within the times required, and in accordance with the other terms and conditions of the Bidding 
Documents. 

G. Bidder is aware of the general nature of work to be performed by Owner and others at the Site 
that relates to the Work as indicated in the Bidding Documents. 

H. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies 
that Bidder has discovered in the Bidding Documents, and the written resolution thereof by 
Engineer is acceptable to Bidder. 

1. The Bidding Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for the performance of the Work for which this Bid is submitted. 

ARTICLE 4 – BIDDER’S CERTIFICATION 

4.01 Bidder certifies that: 

A. This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual or 
entity and is not submitted in conformity with any collusive agreement or rules of any group, 
association, organization, or corporation; 

B. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or 
sham Bid; 

C. Bidder has not solicited or induced any individual or entity to refrain from bidding; and  

D. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing for 
the Contract.  For the purposes of this Paragraph 4.01.D: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the bidding process; 
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2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence 
the bidding process to the detriment of Owner, (b) to establish bid prices at artificial non-
competitive levels, or (c) to deprive Owner of the benefits of free and open competition; 

3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or 
without the knowledge of Owner, a purpose of which is to establish bid prices at artificial, 
non-competitive levels; and 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons or 
their property to influence their participation in the bidding process or affect the execution 
of the Contract. 

ARTICLE 5 – BASIS OF BID 

5.01 Bidder will complete the Work in accordance with the Contract Documents for the following 
price(s)  $__________________: 

5.02 Owner has a set amount of funds available for this project.  If the total bid comes in higher than 
amount of money available, the Owner reserves the right to adjust quantities in order to be within 
this amount.  Winning bidder will be selected by lowest total bid after/if quantities are adjusted.   

ARTICLE 6 – TIME OF COMPLETION 

6.01 Bidder agrees that the Work will be substantially complete within 45 working days after the date 
when the Contract Times commence to run as provided in Paragraph 2.03 of the General 
Conditions, and will be completed and ready for final payment in accordance with Paragraph 14.07 
of the General Conditions within 10 calendar days after the date when the Contract Times cease to 
run. 

6.01 Bidder accepts the provisions of the Agreement as to liquidated damages. 

ARTICLE 7 – ATTACHMENTS TO THIS BID 

7.01 The following documents are submitted with and made a condition of this Bid: 

A. Required Bid security in the form of ____________; 

B. Evidence of authority to do business in the state of the Project; or a written covenant to obtain 
such license within the time for acceptance of Bids; 

C. Contractor’s License No.: ____________; 

D. Required documents per Specification Section 01030, Qualification Statement. 

ARTICLE 8 – DEFINED TERMS 

8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions to 
Bidders, the General Conditions, and the Supplementary Conditions. 
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ARTICLE 9 – BID SUBMITTAL 

9.01 This Bid is submitted by: 

If Bidder is: 
 
An Individual 
 
 Name (typed or printed):         
 
 By:            

(Individual’s signature) 
 
 Doing business as:          
 
 
A Partnership 
 
 Partnership Name:          
 
 By:            
  (Signature of general partner -- attach evidence of authority to sign) 
 
 Name (typed or printed):         
 
A Corporation 
 
 Corporation Name:          (SEAL) 
 
 State of Incorporation:       
 Type (General Business, Professional, Service, Limited Liability):_______ 
 
 By:            
 (Signature -- attach evidence of authority to sign) 
 
 Name (typed or printed):         
 
 Title:            
  (CORPORATE SEAL) 
 
 Attest            
 

Date of Qualification to do business in        is ____/____/____. 
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A Joint Venture 
 
 Name of Joint Venture:         
 
 First Joint Venturer Name:         (SEAL) 
 
 
 By:            
  (Signature of first joint venture partner -- attach evidence of authority to sign) 
 
 Name (typed or printed):         
 
 Title:            
 
 
 Second Joint Venturer Name:       (SEAL) 
 
 
 By:            
  (Signature of second joint venture partner -- attach evidence of authority to sign) 
 
 Name (typed or printed):         
 
 Title:            
 

(Each joint venturer must sign. The manner of signing for each individual, partnership, 
and corporation that is a party to the joint venture should be in the manner indicated 
above.) 

 
 
Bidder's Business Address            
 
              
 
Phone No. _____________________________________ Fax No.       
 
E-mail ______________________________      _______ 
 
 
SUBMITTED on     , 20____. 
 
 
State Contractor License No.     .  
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BASE BID 
   

ITEM QUANTITY DESCRIPTION 
UNIT PRICE TOTAL PRICE 

1 37500 LF Drainage Clearing (Up to 20' Wide)     

2 22 EA Small Tree Cutting ( 6"-12" Diameter)     

3 20 EA Large Tree Cutting (12" - 18" Diameter)     

    
$ 

     ADDITIVE ALTERNATE #1 
  

ITEM QUANTITY DESCRIPTION 
UNIT PRICE TOTAL PRICE 

1 2800 LF Drainage Clearing (Up to 20' wide)     

    
$ 

     

   

TOTAL BASE BID + ADDITIVE ALTERNATE 
#1 $ 

     
Bid Amount:                                                                                and   /100 Dollars 

 
By: __________________________________________________ 
 
Title: ________________________________________________ 
 
Company: ____________________________________________ 
 
Bidder's Business Address            
 
              
 
Phone No. _____________________________________ Fax No.       
 
E-mail ______________________________      _______ 
 
 
SUBMITTED on     , 20____. 
 
 
State Contractor License No.     .  
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BID BOND 

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable. 

BIDDER (Name and Address): 
       
       
       
SURETY (Name and Address of Principal Place of Business): 
       
       
       
OWNER (Name and Address): 
 City of Gautier 
 3330 Hwy. 90 
 Gautier, Mississippi 39553 
BID 
 Bid Due Date:       
 Description (Project Name and Include Location): Drainage System Clearing and Improvements, Phase I 
 The project consists generally of clearing and improving existing drainage ways. 
BOND 
 Bond Number:       
 Date (Not earlier than Bid due date):       
 Penal sum                    5% of Bid   $                                    
  (Words)  (Figures) 
 
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause this 
Bid Bond to be duly executed by an authorized officer, agent, or representative. 
 
BIDDER SURETY  
      (Seal)       (Seal) 
Bidder’s Name and Corporate Seal Surety’s Name and Corporate Seal 
 
By:        By:        
 Signature  Signature (Attach Power of Attorney) 
   
                
 Print Name  Print Name 
   
                
 Title  Title 
 
Attest:        Attest:        
 Signature  Signature 
   
                
 Title  Title 
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1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, 
and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond.  Payment of 
the penal sum is the extent of Bidder’s and Surety’s liability.  Recovery of such penal sum under the terms of this 
Bond shall be Owner’s sole and exclusive remedy upon default of Bidder.  

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding 
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the 
Bidding Documents and any performance and payment bonds required by the Bidding Documents. 

3. This obligation shall be null and void if: 

3.1 Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or 
any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding 
Documents and any performance and payment bonds required by the Bidding Documents, or 

3.2 All Bids are rejected by Owner, or 

3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents 
(or any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when 
required by Paragraph 5 hereof). 

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after 
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable 
promptness, identifying this Bond and the Project and including a statement of the amount due. 

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of 
Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award 
including extensions shall not in the aggregate exceed 120 days from Bid due date without Surety’s written 
consent. 

6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default 
required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after Bid due 
date. 

7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in 
the state in which the Project is located. 

8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses 
shown on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United 
States Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective 
upon receipt by the party concerned. 

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the 
authority of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and 
deliver such Bond and bind the Surety thereby. 

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any 
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at 
length. If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall 
govern and the remainder of this Bond that is not in conflict therewith shall continue in full force and effect. 

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable. 
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Notice of Award 
 

 Date:  __________________ 
 
Project:  Drainage System Clearing and Improvements, Phase I 

Owner: City of Gautier Project No.:  CMOB-140039 

Bidder:                          

Bidder's Address:          

                                       

                  Attn:                       

 You are notified that your Bid dated                                    for the above Contract has been considered.  You 
are the Successful Bidder and are hereby notified that your BID has been accepted. 
 

The Contract Price of your Contract is                                                                     /100 Dollars ($                     ) 

 You must comply with the following conditions precedent within [15] days of the date you receive this 
Notice of Award. 

  1. Deliver to the Owner [three (3)] fully executed counterparts of the Contract Documents. 

  2. Deliver with the executed Contract Documents the Contract security [Bonds] as sp ecified in the 
Instructions to Bidders (Article 20), General Conditions (Paragraph 5.01), and Supplementary 
Conditions (Paragraph SC-5.01). 

     
 Failure to comply with these conditions within the time specified will entitle Owner to consider you in 
default, annul this Notice of Award, and declare your Bid security forfeited.   

 Within ten days after you comply with the above conditions, Owner will return to you one fully executed 
counterpart of the Contract Documents. 
     
        CITY OF GAUTIER                                  
  Owner 
  
 By:                                                                           
  Samantha D. Abell, City Manager 
   
 Attest:  _________________________________ 
  Cynthia L. Russell, City Clerk  
 

ACCEPTANCE OF NOTICE 
 
Receipt of the above NOTICE OF AWARD is hereby acknowledged by                                                         this the 
_____ day of ______________, 20____. 
 
                                                                                       
            Contractor 
          
         By:________________________________ 
              
                                                                                       
           Title 
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4.02 Liquidated Damages 

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 above 
and that Owner will suffer financial loss if the Work is not completed within the times specified 
in Paragraph 4.02 above, plus any extensions thereof allowed in accordance with Article 12 of 
the General Conditions. The parties also recognize the delays, expense, and difficulties involved 
in proving in a legal or arbitration proceeding the actual loss suffered by Owner if the Work is 
not completed on time. Accordingly, instead of requiring any such proof, Owner and Contractor 
agree that as liquidated damages for delay (but not as a penalty), Contractor shall pay Owner 
$1,000.00 for each day that expires after the time specified in Paragraph 4.02 a bove for 
Substantial Completion until the Work is substantially complete. After Substantial Completion, 
if Contractor shall neglect, refuse, or fail to complete the remaining Work within the Contract 
Time or any proper extension thereof granted by Owner, Contractor shall pay Owner $1,000.00 
for each day that expires after the time specified in Paragraph 4.02 above for completion and 
readiness for final payment until the Work is completed and ready for final payment. 

ARTICLE 5 – CONTRACT PRICE 

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract 
Documents an amount in current funds equal to the sum of the amounts determined pursuant to 
Paragraphs 5.01.A: 

For all Work other than Unit Price Work, a lump sum of:                           and     /100 Dollars, 
($                         ) 

All specific cash allowances are included in the above price in accordance with Paragraph 11.02 
of the General Conditions. 

ARTICLE 6 – PAYMENT PROCEDURES 

6.01 Submittal and Processing of Payments 

A. Contractor shall submit Applications for Payment in accordance with Article 14 of the General 
Conditions. Applications for Payment will be processed by Engineer as provided in the General 
Conditions. 

6.02 Progress Payments; Retainage 

A. Owner shall make progress payments on a ccount of the Contract Price on t he basis of 
Contractor’s Applications for Payment on or  about the 25th day of each month during 
performance of the Work as provided in Paragraph 6.02.A.1 below. All such payments will be 
measured by the schedule of values established as provided in Paragraph 2.07.A of the General 
Conditions (and in the case of Unit Price Work based on the number of units completed) or, in 
the event there is no schedule of values, as provided in the General Requirements. 

1. Prior to Substantial Completion, progress payments will be made in an amount equal to the 
percentage indicated below but, in each case, less the aggregate of payments previously 
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made and less such amounts as Engineer may determine or Owner may withhold, including 
but not limited to liquidated damages, in accordance with Paragraph 14.02 of the General 
Conditions. 

a. 95% percent of Work completed (with the balance being retainage). If the Work has 
been 50 percent completed as determined by Engineer, and if the character and progress 
of the Work have been satisfactory to Owner and Engineer, then as long as the character 
and progress of the Work remain satisfactory to Owner and Engineer, there will be no 
additional retainage; and 

b. 95% percent of cost of materials and equipment not incorporated in the Work (with the 
balance being retainage). 

B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total payments 
to Contractor to 100% percent of the Work completed, less such amounts as Engineer shall 
determine in accordance with Paragraph 14.02.B.5 of the General Conditions and less 100% 
percent of Engineer’s estimate of the value of Work to be completed or corrected as shown on 
the tentative list of items to be completed or corrected attached to the certificate of Substantial 
Completion.  

6.03 Final Payment 

A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07 of the 
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by 
Engineer as provided in said Paragraph 14.07. 

ARTICLE 7 – INTEREST 

7.01 All moneys not paid when due as provided in Article 14 of  the General Conditions shall bear 
interest at the rate of 0% percent per annum. 

ARTICLE 8 – CONTRACTOR’S REPRESENTATIONS 

8.01 In order to induce Owner to enter into this Agreement, Contractor makes the following 
representations: 

A. Contractor has examined and carefully studied the Contract Documents and the other related 
data identified in the Bidding Documents. 

B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local, 
and Site conditions that may affect cost, progress, and performance of the Work. 

C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and 
Regulations that may affect cost, progress, and performance of the Work. 

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface 
conditions at or contiguous to the Site and all drawings of physical conditions relating to 
existing surface or subsurface structures at the Site (except Underground Facilities), if any, that 
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have been identified in Paragraph SC-4.02 of the Supplementary Conditions as containing 
reliable "technical data," and (2) reports and drawings of Hazardous Environmental Conditions, 
if any, at the Site that have been identified in Paragraph SC-4.06 of the Supplementary 
Conditions as containing reliable "technical data." 

E. Contractor has considered the information known to Contractor; information commonly known 
to contractors doing business in the locality of the Site; information and observations obtained 
from visits to the Site; the Contract Documents; and the Site-related reports and drawings 
identified in the Contract Documents, with respect to the effect of such information, 
observations, and documents on (1) the cost, progress, and performance of the Work; (2) the 
means, methods, techniques, sequences, and procedures of construction to be employed by 
Contractor, including any specific means, methods, techniques, sequences, and procedures of 
construction expressly required by the Contract Documents; and (3) Contractor’s safety 
precautions and programs.   

F. Based on the information and observations referred to in Paragraph 8.01.E above, Contractor 
does not consider that further examinations, investigations, explorations, tests, studies, or data 
are necessary for the performance of the Work at the Contract Price, within the Contract Times, 
and in accordance with the other terms and conditions of the Contract Documents. 

G. Contractor is aware of the general nature of work to be performed by Owner and others at the 
Site that relates to the Work as indicated in the Contract Documents. 

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or 
discrepancies that Contractor has discovered in the Contract Documents, and the written 
resolution thereof by Engineer is acceptable to Contractor. 

I. The Contract Documents are generally sufficient to indicate and convey understanding of all 
terms and conditions for performance and furnishing of the Work. 

ARTICLE 9 – CONTRACT DOCUMENTS 

9.01 Contents 

A. The Contract Documents consist of the following: 

1. This Agreement (pages C-520-1 to C-520-7, inclusive). 

2. Performance bond (pages C-610-1 to C-610-3, inclusive). 

3. Payment bond (pages C-615-1 to C-615-3, inclusive). 

4. Other bonds (pages C-430-1 to C-430-2, inclusive); Bid Bond 

5. General Conditions (pages C-700-1 to C-700-63, inclusive). 

6. Supplementary Conditions (pages 750-1 to 750-4, inclusive). 
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7. Specifications as listed in the table of contents of the Project Manual. 

8. Drawings (3 total sheets) each bearing the following general title: Drainage System Clearing 
and Improvements, Phase I for the City of Gautier, MS, GMC Project No. CMOB-1400XX 

9. Addenda (numbers __ to __, inclusive). 

10. Exhibits to this Agreement (enumerated as follows): 

a. Contractor’s Bid (pages C-410-1 to C-410-9, inclusive). 

b. Documentation submitted by Contractor prior to Notice of Award (pages       to 
     , inclusive). 

11. The following which may be delivered or issued on or  after the Effective Date of the 
Agreement and are not attached hereto: 

a. Notice to Proceed (pages C-550-1; inclusive). 

b. Work Change Directives. 

c. Change Orders. 

B. The documents listed in Paragraph 9.01.A are attached to this Agreement (except as expressly 
noted otherwise above). 

C. There are no Contract Documents other than those listed above in this Article 9. 

D. The Contract Documents may only be amended, modified, or supplemented as provided in 
Paragraph 3.04 of the General Conditions. 

ARTICLE 10 – MISCELLANEOUS 

10.01 Terms 

A. Terms used in this Agreement will have the meanings stated in the General Conditions and the 
Supplementary Conditions. 

10.02 Assignment of Contract 

A. No assignment by a party hereto of any rights under or interests in the Contract will be binding 
on another party hereto without the written consent of the party sought to be bound; and, 
specifically but without limitation, moneys that may become due and moneys that are due may 
not be assigned without such consent (except to the extent that the effect of this restriction may 
be limited by law), and unless specifically stated to the contrary in any written consent to an 
assignment, no assignment will release or discharge the assignor from any duty or responsibility 
under the Contract Documents. 
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10.03 Successors and Assigns 

A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal 
representatives to the other party hereto, its partners, successors, assigns, and legal 
representatives in respect to all covenants, agreements, and obligations contained in the 
Contract Documents. 

10.04 Severability 

A. Any provision or part of the Contract Documents held to be void or unenforceable under any 
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be 
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall be 
reformed to replace such stricken provision or part thereof with a valid and enforceable 
provision that comes as close as possible to expressing the intention of the stricken provision. 

10.05 Contractor’s Certifications 

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive 
practices in competing for or in executing the Contract.  For the purposes of this Paragraph 
10.05: 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the bidding process or in the Contract 
execution; 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence 
the bidding process or the execution of the Contract to the detriment of Owner, (b) to 
establish Bid or Contract prices at artificial non-competitive levels, or (c) to deprive Owner 
of the benefits of free and open competition; 

3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or 
without the knowledge of Owner, a purpose of which is to establish Bid prices at artificial, 
non-competitive levels; and 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons or 
their property to influence their participation in the bidding process or affect the execution 
of the Contract. 
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.  Counterparts have been 
delivered to Owner and Contractor. All portions of the Contract Documents have been signed or have been 
identified by Owner and Contractor or on their behalf. 

This Agreement will be effective on                                            (which is the Effective Date of the 
Agreement).   
   
OWNER:  CONTRACTOR 

 

CITY OF GAUTIER, MISSISSIPPI    

By:        By:        

Title: Samantha D. Abell, City Manager  Title:   

  
 (If Contractor is a corporation, a partnership, 
or a joint venture, attach evidence of authority 
to sign.) 
 

Attest:        Attest:       

Title: Cynthia L. Russell, City Clerk  Title:       

Address for giving notices:  Address for giving notices: 
3330 Hwy. 90    
Gautier, MS 39553    
        

  License No.:   

(If Owner is a corporation, attach evidence  
of authority to sign. If Owner is a public body, 
attach evidence of authority to sign and resolution 
or other documents authorizing execution  
of this Agreement.) 

 

           (Where applicable) 

 

 Agent for service of process: 

                                                                       

  
(If Contractor is a corporation or a partnership, 
attach evidence of authority to sign. 
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Notice to Proceed 
Date:                                

 

Project:  Drainage System Clearing and Improvements, Phase I 

Owner:  City of Gautier Project No.:  CMOB-140039 

Contractor:                         

Contractor's Address:        

                                            

                          Attn:                    

 

 You are notified that the Contract Times under the above Contract will commence to run on 

                          .  On or before that date, you are to start performing your obligations under the Contract 

Documents.  In accordance with Article 4 of the Agreement, the date of Substantial Completion is 

                         , and the date of readiness for final payment is                       . 

 

 Before you may start any Work at the Site, Paragraph 2.01.B of the General Conditions provides 

that you and Owner must each deliver to the other (with copies to Engineer and other identified additional 

insureds and loss payees) certificates of insurance which each is required to purchase and maintain in 

accordance with the Contract Documents. 

       

    CITY OF GAUTIER 

Contractor  Owner 

Given by: 

 

 Given by: 

    Samantha D. Abell, City Manager  

     

Title  Cynthia L. Russell, City Clerk 
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                         PERFORMANCE BOND 

CONTRACTOR (name and address): 
 
 
 
 

SURETY (name and address of principal place of business): 
 
 
 

OWNER (name and address): 
 
 
CONSTRUCTION CONTRACT 

Effective Date of the Agreement: 
Amount: 
Description (name and location):  

BOND 
Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 
Amount: 
Modifications to this Bond Form:            None               See Paragraph 16 

 

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Performance Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL  SURETY 

  (seal)    (seal) 
Contractor’s Name and Corporate Seal  Surety’s Name and Corporate Seal 
 
By:     By:   
       Signature   Signature (attach power of attorney) 
 
        
Print Name    Print Name 
 
        
Title    Title 
 
Attest:    Attest:    
 Signature   Signature  
 
        
Title    Title 
 
Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to 
Contractor, Surety, Owner, or other party shall be considered plural where applicable. 
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1.  The Contractor and Surety, jointly and severally, bind 
themselves, their heirs, executors, administrators, successors, and 
assigns to the Owner for the performance of the Construction Contract, 
which is incorporated herein by reference. 

2.  If the Contractor performs the Construction Contract, the Surety 
and the Contractor shall have no o bligation under this Bond, except 
when applicable to participate in a co nference as provided in 
Paragraph 3. 

3.  If there is no Owner Default under the Construction Contract, the 
Surety’s obligation under this Bond shall arise after: 

3.1  The Owner first provides notice to the Contractor and 
the Surety that the Owner is considering declaring a C ontractor 
Default. Such notice shall indicate whether the Owner is 
requesting a conference among the Owner, Contractor, and Surety 
to discuss the Contractor’s performance.  I f the Owner does not 
request a conference, the Surety may, within five (5) business 
days after receipt of the Owner’s notice, request such a 
conference.  If the Surety timely requests a conference, the Owner 
shall attend.  Unless the Owner agrees otherwise, any conference 
requested under this Paragraph 3.1 shall be held within ten (10) 
business days of the Surety’s receipt of the Owner’s notice.  If the 
Owner, the Contractor, and the Surety agree, the Contractor shall 
be allowed a reasonable time to perform the Construction 
Contract, but such an agreement shall not waive the Owner’s 
right, if any, subsequently to declare a Contractor Default;  

3.2  The Owner declares a C ontractor Default, terminates 
the Construction Contract and notifies the Surety; and 

3.3  The Owner has agreed to pay the Balance of the 
Contract Price in accordance with the terms of the Construction 
Contract to the Surety or to a contractor selected to perform the 
Construction Contract. 

4.  Failure on t he part of the Owner to comply with the notice 
requirement in Paragraph 3.1 shall not constitute a failure to comply 
with a condition precedent to the Surety’s obligations, or release the 
Surety from its obligations, except to the extent the Surety 
demonstrates actual prejudice. 

5.  When the Owner has satisfied the conditions of Paragraph 3, the 
Surety shall promptly and at the Surety’s expense take one of the 
following actions: 

5.1  Arrange for the Contractor, with the consent of the 
Owner, to perform and complete the Construction Contract; 

5.2  Undertake to perform and complete the Construction 
Contract itself, through its agents or independent contractors; 

5.3  Obtain bids or negotiated proposals from qualified 
contractors acceptable to the Owner for a co ntract for 
performance and completion of the Construction Contract, 
arrange for a contract to be prepared for execution by the Owner 
and a co ntractor selected with the Owners concurrence, to be 
secured with performance and payment bonds executed by a 
qualified surety equivalent to the bonds issued on t he 
Construction Contract, and pay to the Owner the amount of 
damages as described in Paragraph 7 in excess of the Balance of 

the Contract Price incurred by the Owner as a r esult of the 
Contractor Default; or 

5.4  Waive its right to perform and complete, arrange for 
completion, or obtain a new contractor, and with reasonable 
promptness under the circumstances: 

5.4.1  After investigation, determine the amount for 
which it may be liable to the Owner and, as soon as 
practicable after the amount is determined, make payment to 
the Owner; or 

5.4.2  Deny liability in whole or in part and notify the 
Owner, citing the reasons for denial. 

6. If the Surety does not proceed as provided in Paragraph 5 with 
reasonable promptness, the Surety shall be deemed to be in default on 
this Bond seven days after receipt of an additional written notice from 
the Owner to the Surety demanding that the Surety perform its 
obligations under this Bond, and the Owner shall be entitled to enforce 
any remedy available to the Owner.  If the Surety proceeds as provided 
in Paragraph 5.4, and the Owner refuses the payment or the Surety has 
denied liability, in whole or in part, without further notice the Owner 
shall be entitled to enforce any remedy available to the Owner. 

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then 
the responsibilities of the Surety to the Owner shall not be greater than 
those of the Contractor under the Construction Contract, and the 
responsibilities of the Owner to the Surety shall not be greater than 
those of the Owner under the Construction Contract.  S ubject to the 
commitment by the Owner to pay the Balance of the Contract Price, 
the Surety is obligated, without duplication for: 

7.1  the responsibilities of the Contractor for correction of 
defective work and completion of the Construction Contract; 

7.2  additional legal, design professional, and delay costs 
resulting from the Contractor’s Default, and resulting from the 
actions or failure to act of the Surety under Paragraph 5; and 

7.3 liquidated damages, or if no l iquidated damages are 
specified in the Construction Contract, actual damages caused by 
delayed performance or non-performance of the Contractor. 

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the 
Surety’s liability is limited to the amount of this Bond. 

9. The Surety shall not be liable to the Owner or others for 
obligations of the Contractor that are unrelated to the Construction 
Contract, and the Balance of the Contract Price shall not be reduced or 
set off on a ccount of any such unrelated obligations.  N o right of 
action shall accrue on this Bond to any person or entity other than the 
Owner or its heirs, executors, administrators, successors, and assigns. 

10. The Surety hereby waives notice of any change, including 
changes of time, to the Construction Contract or to related 
subcontracts, purchase orders, and other obligations.  

11. Any proceeding, legal or equitable, under this Bond may be 
instituted in any court of competent jurisdiction in the location in 
which the work or part of the work is located and shall be instituted 
within two years after a declaration of Contractor Default or within 
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two years after the Contractor ceased working or within two years 
after the Surety refuses or fails to perform its obligations under this 
Bond, whichever occurs first.  I f the provisions of this paragraph are 
void or prohibited by law, the minimum periods of limitations 
available to sureties as a defense in the jurisdiction of the suit shall be 
applicable. 

12. Notice to the Surety, the Owner, or the Contractor shall be mailed 
or delivered to the address shown on the page on which their signature 
appears. 

13. When this Bond has been furnished to comply with a statutory or 
other legal requirement in the location where the construction was to 
be performed, any provision in this Bond conflicting with said 
statutory or legal requirement shall be deemed deleted herefrom and 
provisions conforming to such statutory or other legal requirement 
shall be deemed incorporated herein.  When so furnished, the intent is 
that this Bond shall be construed as a statutory bond a nd not as a 
common law bond. 

14. Definitions 

14.1  Balance of the Contract Price: The total amount payable 
by the Owner to the Contractor under the Construction Contract 
after all proper adjustments have been made including allowance 
for the Contractor for any amounts received or to be received by 
the Owner in settlement of insurance or other claims for damages 
to which the Contractor is entitled, reduced by all valid and 
proper payments made to or on behalf of the Contractor under the 
Construction Contract. 

14.2  Construction Contract: The agreement between the 
Owner and Contractor identified on the cover page, including all 
Contract Documents and changes made to the agreement and the 
Contract Documents. 

14.3  Contractor Default: Failure of the Contractor, which has 
not been remedied or waived, to perform or otherwise to comply 
with a material term of the Construction Contract. 

14.4  Owner Default: Failure of the Owner, which has not 
been remedied or waived, to pay the Contractor as required under 
the Construction Contract or to perform and complete or comply 
with the other material terms of the Construction Contract. 

14.5  Contract Documents: All the documents that comprise 
the agreement between the Owner and Contractor. 

15. If this Bond is issued for an agreement between a contractor and 
subcontractor, the term Contractor in this Bond shall be deemed to be 
Subcontractor and the term Owner shall be deemed to be Contractor. 

16. Modifications to this Bond are as follows: 
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                                 PAYMENT BOND 

CONTRACTOR (name and address):  

 

 

 

SURETY (name and address of principal place of business): 

 

 

 

OWNER (name and address): 

CONSTRUCTION CONTRACT 
Effective Date of the Agreement: 
Amount: 
Description (name and location): 
 

BOND 
Bond Number: 
Date (not earlier than the Effective Date of the Agreement of the Construction Contract): 
Amount: 
Modifications to this Bond Form:            None              See Paragraph 18 

 
  

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause 
this Payment Bond to be duly executed by an authorized officer, agent, or representative. 

CONTRACTOR AS PRINCIPAL SURETY 

  (seal)    (seal) 
Contractor’s Name and Corporate Seal  Surety’s Name and Corporate Seal 
 
By:     By:                                                                
 Signature  Signature (attach power of attorney) 
 
      
Print Name   Print Name 
 
      
Title   Title 
 
Attest:     Attest:    
 Signature   Signature  
 
        
Title   Title 
 
Notes:  (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference 
to Contractor, Surety, Owner, or other party shall be considered plural where applicable. 

Page 47 of 237



 
1. The Contractor and Surety, jointly and severally, bind 

themselves, their heirs, executors, administrators, 
successors, and assigns to the Owner to pay for labor, 
materials, and equipment furnished for use in the 
performance of the Construction Contract, which is 
incorporated herein by reference, subject to the following 
terms. 

2. If the Contractor promptly makes payment of all sums due 
to Claimants, and defends, indemnifies, and holds harmless 
the Owner from claims, demands, liens, or suits by any 
person or entity seeking payment for labor, materials, or 
equipment furnished for use in the performance of the 
Construction Contract, then the Surety and the Contractor 
shall have no obligation under this Bond. 

3.  If there is no Owner Default under the Construction 
Contract, the Surety’s obligation to the Owner under this 
Bond shall arise after the Owner has promptly notified the 
Contractor and the Surety (at the address described in 
Paragraph 13) of claims, demands, liens, or suits against the 
Owner or the Owner’s property by any person or entity 
seeking payment for labor, materials, or equipment 
furnished for use in the performance of the Construction 
Contract, and tendered defense of such claims, demands, 
liens, or suits to the Contractor and the Surety. 

4. When the Owner has satisfied the conditions in Paragraph 
3, the Surety shall promptly and at the Surety’s expense 
defend, indemnify, and hold harmless the Owner against a 
duly tendered claim, demand, lien, or suit. 

5. The Surety’s obligations to a Claimant under this Bond 
shall arise after the following: 

5.1  Claimants who do not have a d irect contract with 
the Contractor, 

 
5.1.1 have furnished a written notice of non-

payment to the Contractor, stating with 
substantial accuracy the amount claimed 
and the name of the party to whom the 
materials were, or equipment was, 
furnished or supplied or for whom the 
labor was done or performed, within ninety 
(90) days after having last performed labor 
or last furnished materials or equipment 
included in the Claim; and 

 
5.1.2 have sent a C laim to the Surety (at the 

address described in Paragraph 13). 

5.2  Claimants who are employed by or have a direct 
contract with the Contractor have sent a C laim to 
the Surety (at the address described in Paragraph 
13). 

6. If a notice of non-payment required by Paragraph 5.1.1 is 
given by the Owner to the Contractor, that is sufficient to 
satisfy a Claimant’s obligation to furnish a written notice of 
non-payment under Paragraph 5.1.1. 

7. When a Claimant has satisfied the conditions of Paragraph 
5.1 or 5.2, whichever is applicable, the Surety shall 
promptly and at the Surety’s expense take the following 
actions: 

7.1 Send an answer to the Claimant, with a copy to the 
Owner, within sixty (60) days after receipt of the 
Claim, stating the amounts that are undisputed and 
the basis for challenging any amounts that are 
disputed; and 

7.2 Pay or arrange for payment of any undisputed 
amounts. 

7.3 The Surety’s failure to discharge its obligations 
under Paragraph 7.1 or 7.2 shall not be deemed to 
constitute a waiver of defenses the Surety or 
Contractor may have or acquire as to a C laim, 
except as to undisputed amounts for which the 
Surety and Claimant have reached agreement.  I f, 
however, the Surety fails to discharge its 
obligations under Paragraph 7.1 or 7.2, the Surety 
shall indemnify the Claimant for the reasonable 
attorney’s fees the Claimant incurs thereafter to 
recover any sums found to be due and owing to the 
Claimant. 

8. The Surety’s total obligation shall not exceed the amount of 
this Bond, plus the amount of reasonable attorney’s fees 
provided under Paragraph 7.3, and the amount of this Bond 
shall be credited for any payments made in good faith by 
the Surety. 

9.  Amounts owed by the Owner to the Contractor under the 
Construction Contract shall be used for the performance of 
the Construction Contract and to satisfy claims, if any, 
under any construction performance bond.  B y the 
Contractor furnishing and the Owner accepting this Bond, 
they agree that all funds earned by the Contractor in the 
performance of the Construction Contract are dedicated to 
satisfy obligations of the Contractor and Surety under this 
Bond, subject to the Owner’s priority to use the funds for 
the completion of the work. 

10. The Surety shall not be liable to the Owner, Claimants, or 
others for obligations of the Contractor that are unrelated to 
the Construction Contract.  The Owner shall not be liable 
for the payment of any costs or expenses of any Claimant 
under this Bond, and shall have under this Bond no 
obligation to make payments to or give notice on behalf of 
Claimants, or otherwise have any obligations to Claimants 
under this Bond. 

11. The Surety hereby waives notice of any change, including 
changes of time, to the Construction Contract or to related 
subcontracts, purchase orders, and other obligations. 

12. No suit or action shall be commenced by a Claimant under 
this Bond other than in a court of competent jurisdiction in 
the state in which the project that is the subject of the 
Construction Contract is located or after the expiration of 
one year from the date (1) on w hich the Claimant sent a 
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or 
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(2) on which the last labor or service was performed by 
anyone or the last materials or equipment were furnished 
by anyone under the Construction Contract, whichever of 
(1) or (2) first occurs.  I f the provisions of this paragraph 
are void or prohibited by law, the minimum period of 
limitation available to sureties as a defense in the 
jurisdiction of the suit shall be applicable. 

13. Notice and Claims to the Surety, the Owner, or the 
Contractor shall be mailed or delivered to the address 
shown on t he page on w hich their signature appears.  
Actual receipt of notice or Claims, however accomplished, 
shall be sufficient compliance as of the date received. 

14. When this Bond has been furnished to comply with a 
statutory or other legal requirement in the location where 
the construction was to be performed, any provision in this 
Bond conflicting with said statutory or legal requirement 
shall be deemed deleted herefrom and provisions 
conforming to such statutory or other legal requirement 
shall be deemed incorporated herein.  When so furnished, 
the intent is that this Bond shall be construed as a statutory 
bond and not as a common law bond. 

15. Upon requests by any person or entity appearing to be a 
potential beneficiary of this Bond, the Contractor and 
Owner shall promptly furnish a copy of this Bond or shall 
permit a copy to be made. 

16. Definitions 

16.1  Claim: A written statement by the Claimant 
including at a minimum: 

1.  The name of the Claimant; 
2.  The name of the person for whom the labor 

was done, or materials or equipment furnished;  
3. A copy of the agreement or purchase order 

pursuant to which labor, materials, or 
equipment was furnished for use in the 
performance of the Construction Contract; 

4.  A brief description of the labor, materials, or 
equipment furnished; 

5.  The date on which the Claimant last performed 
labor or last furnished materials or equipment 
for use in the performance of the Construction 
Contract; 

6. The total amount earned by the Claimant for 
labor, materials, or equipment furnished as of 
the date of the Claim; 

7. The total amount of previous payments 
received by the Claimant; and 

8. The total amount due and unpaid to the 
Claimant for labor, materials, or equipment 
furnished as of the date of the Claim. 

16.2  Claimant: An individual or entity having a direct 
contract with the Contractor or with a subcontractor 
of the Contractor to furnish labor, materials, or 
equipment for use in the performance of the 
Construction Contract. The term Claimant also 
includes any individual or entity that has rightfully 
asserted a cl aim under an applicable mechanic’s 
lien or similar statute against the real property upon 
which the Project is located. The intent of this Bond 

shall be to include without limitation in the terms of 
“labor, materials, or equipment” that part of the 
water, gas, power, light, heat, oil, gasoline, 
telephone service, or rental equipment used in the 
Construction Contract, architectural and 
engineering services required for performance of 
the work of the Contractor and the Contractor’s 
subcontractors, and all other items for which a 
mechanic’s lien may be asserted in the jurisdiction 
where the labor, materials, or equipment were 
furnished. 

16.3  Construction Contract: The agreement between 
the Owner and Contractor identified on t he cover 
page, including all Contract Documents and all 
changes made to the agreement and the Contract 
Documents. 

16.4  Owner Default: Failure of the Owner, which has 
not been remedied or waived, to pay the Contractor 
as required under the Construction Contract or to 
perform and complete or comply with the other 
material terms of the Construction Contract. 

16.5  Contract Documents: All the documents that 
comprise the agreement between the Owner and 
Contractor. 

17.  If this Bond is issued for an agreement between a 
contractor and subcontractor, the term Contractor in this 
Bond shall be deemed to be Subcontractor and the term 
Owner shall be deemed to be Contractor. 

18. Modifications to this Bond are as follows: 
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STANDARD GENERAL CONDITIONS OF THE 
CONSTRUCTION CONTRACT 
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ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

1.01 Defined Terms 

A. Wherever used in the Bidding Requirements or Contract Documents and printed with initial 
capital letters, the terms listed below will have the meanings indicated which are applicable to 
both the singular and plural thereof. In addition to terms specifically defined, terms with initial 
capital letters in the Contract Documents include references to identified articles and paragraphs, 
and the titles of other documents or forms. 

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which clarify, 
correct, or change the Bidding Requirements or the proposed Contract Documents. 

2. Agreement—The written instrument which is evidence of the agreement between Owner and 
Contractor covering the Work. 

3. Application for Payment—The form acceptable to Engineer which is to be used by Contractor 
during the course of the Work in requesting progress or final payments and which is to be 
accompanied by such supporting documentation as is required by the Contract Documents. 

4. Asbestos—Any material that contains more than one percent asbestos and is friable or is 
releasing asbestos fibers into the air above current action levels established by the United 
States Occupational Safety and Health Administration. 

5. Bid—The offer or proposal of a Bidder submitted on the prescribed form setting forth the 
prices for the Work to be performed. 

6. Bidder—The individual or entity who submits a Bid directly to Owner. 

7. Bidding Documents—The Bidding Requirements and the proposed Contract Documents 
(including all Addenda). 

8. Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders, Bid 
security of acceptable form, if any, and the Bid Form with any supplements. 

9. Change Order—A document recommended by Engineer which is signed by Contractor and 
Owner and authorizes an addition, deletion, or revision in the Work or an adjustment in the 
Contract Price or the Contract Times, issued on or after the Effective Date of the Agreement. 

10. Claim—A demand or assertion by Owner or Contractor seeking an adjustment of Contract 
Price or Contract Times, or both, or other relief with respect to the terms of the Contract. A 
demand for money or services by a third party is not a Claim. 

11. Contract—The entire and integrated written agreement between the Owner and Contractor 
concerning the Work. The Contract supersedes prior negotiations, representations, or 
agreements, whether written or oral. 
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12. Contract Documents—Those items so designated in the Agreement. Only printed or hard 
copies of the items listed in the Agreement are Contract Documents. Approved Shop 
Drawings, other Contractor submittals, and the reports and drawings of subsurface and 
physical conditions are not Contract Documents. 

13. Contract Price—The moneys payable by Owner to Contractor for completion of the Work in 
accordance with the Contract Documents as stated in the Agreement (subject to the 
provisions of Paragraph 11.03 in the case of Unit Price Work). 

14. Contract Times—The number of days or the dates stated in the Agreement to:  (i) achieve 
Milestones, if any; (ii) achieve Substantial Completion; and (iii) complete the Work so that it 
is ready for final payment as evidenced by Engineer’s written recommendation of final 
payment. 

15. Contractor—The individual or entity with whom Owner has entered into the Agreement. 

16. Cost of the Work—See Paragraph 11.01 for definition. 

17. Drawings—That part of the Contract Documents prepared or approved by Engineer which 
graphically shows the scope, extent, and character of the Work to be performed by 
Contractor. Shop Drawings and other Contractor submittals are not Drawings as so defined. 

18. Effective Date of the Agreement—The date indicated in the Agreement on which it becomes 
effective, but if no such date is indicated, it means the date on which the Agreement is signed 
and delivered by the last of the two parties to sign and deliver. 

19. Engineer—The individual or entity named as such in the Agreement. 

20. Field Order—A written order issued by Engineer which requires minor changes in the Work 
but which does not involve a change in the Contract Price or the Contract Times. 

21. General Requirements—Sections of Division 1 of the Specifications. 

22. Hazardous Environmental Condition—The presence at the Site of Asbestos, PCBs, 
Petroleum, Hazardous Waste, or Radioactive Material in such quantities or circumstances 
that may present a substantial danger to persons or property exposed thereto. 

23. Hazardous Waste—The term Hazardous Waste shall have the meaning provided in Section 
1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from time to time. 

24. Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules, regulations, 
ordinances, codes, and orders of any and all governmental bodies, agencies, authorities, and 
courts having jurisdiction. 

25. Liens—Charges, security interests, or encumbrances upon Project funds, real property, or 
personal property. 
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26. Milestone—A principal event specified in the Contract Documents relating to an intermediate 
completion date or time prior to Substantial Completion of all the Work. 

27. Notice of Award—The written notice by Owner to the Successful Bidder stating that upon 
timely compliance by the Successful Bidder with the conditions precedent listed therein, 
Owner will sign and deliver the Agreement. 

28. Notice to Proceed—A written notice given by Owner to Contractor fixing the date on which 
the Contract Times will commence to run and on which Contractor shall start to perform the 
Work under the Contract Documents. 

29. Owner—The individual or entity with whom Contractor has entered into the Agreement and 
for whom the Work is to be performed. 

30. PCBs—Polychlorinated biphenyls. 

31. Petroleum—Petroleum, including crude oil or any fraction thereof which is liquid at standard 
conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square 
inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil refuse, gasoline, kerosene, and 
oil mixed with other non-Hazardous Waste and crude oils. 

32. Progress Schedule—A schedule, prepared and maintained by Contractor, describing the 
sequence and duration of the activities comprising the Contractor’s plan to accomplish the 
Work within the Contract Times. 

33. Project—The total construction of which the Work to be performed under the Contract 
Documents may be the whole, or a part. 

34. Project Manual—The bound documentary information prepared for bidding and constructing 
the Work. A listing of the contents of the Project Manual, which may be bound in one or 
more volumes, is contained in the table(s) of contents. 

35. Radioactive Material—Source, special nuclear, or byproduct material as defined by the 
Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amended from time to time. 

36. Resident Project Representative—The authorized representative of Engineer who may be 
assigned to the Site or any part thereof. 

37. Samples—Physical examples of materials, equipment, or workmanship that are representative 
of some portion of the Work and which establish the standards by which such portion of the 
Work will be judged. 

38. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required 
submittals and the time requirements to support scheduled performance of related 
construction activities. 
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39. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating portions 
of the Contract Price to various portions of the Work and used as the basis for reviewing 
Contractor’s Applications for Payment. 

40. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 
information which are specifically prepared or assembled by or for Contractor and submitted 
by Contractor to illustrate some portion of the Work. 

41. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner upon 
which the Work is to be performed, including rights-of-way and easements for access thereto, 
and such other lands furnished by Owner which are designated for the use of Contractor. 

42. Specifications—That part of the Contract Documents consisting of written requirements for 
materials, equipment, systems, standards and workmanship as applied to the Work, and 
certain administrative requirements and procedural matters applicable thereto. 

43. Subcontractor—An individual or entity having a direct contract with Contractor or with any 
other Subcontractor for the performance of a part of the Work at the Site. 

44. Substantial Completion—The time at which the Work (or a s pecified part thereof) has 
progressed to the point where, in the opinion of Engineer, the Work (or a specified part 
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the 
Work (or a specified part thereof) can be utilized for the purposes for which it is intended. 
The terms “substantially complete” and “substantially completed” as applied to all or part of 
the Work refer to Substantial Completion thereof. 

45. Successful Bidder—The Bidder submitting a responsive Bid to whom Owner makes an 
award. 

46. Supplementary Conditions—That part of the Contract Documents which amends or 
supplements these General Conditions. 

47. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor having a 
direct contract with Contractor or with any Subcontractor to furnish materials or equipment to 
be incorporated in the Work by Contractor or Subcontractor. 

48. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, 
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any encasements 
containing such facilities, including those that convey electricity, gases, steam, liquid 
petroleum products, telephone or other communications, cable television, water, wastewater, 
storm water, other liquids or chemicals, or traffic or other control systems. 

49. Unit Price Work—Work to be paid for on the basis of unit prices. 

50. Work—The entire construction or the various separately identifiable parts thereof required to 
be provided under the Contract Documents. Work includes and is the result of performing or 
providing all labor, services, and documentation necessary to produce such construction, and 
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furnishing, installing, and incorporating all materials and equipment into such construction, 
all as required by the Contract Documents. 

51. Work Change Directive—A written statement to Contractor issued on or after the Effective 
Date of the Agreement and signed by Owner and recommended by Engineer ordering an 
addition, deletion, or revision in the Work, or responding to differing or unforeseen 
subsurface or physical conditions under which the Work is to be performed or to 
emergencies. A Work Change Directive will not change the Contract Price or the Contract 
Times but is evidence that the parties expect that the change ordered or documented by a 
Work Change Directive will be incorporated in a subsequently issued Change Order 
following negotiations by the parties as to its effect, if any, on the Contract Price or Contract 
Times. 

1.02 Terminology 

A. The words and terms discussed in Paragraph 1.02.B through F are not defined but, when used in 
the Bidding Requirements or Contract Documents, have the indicated meaning. 

B. Intent of Certain Terms or Adjectives: 

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” “as 
directed” or terms of like effect or import to authorize an exercise of professional judgment 
by Engineer. In addition, the adjectives “reasonable,” “suitable,” “acceptable,” “proper,” 
“satisfactory,” or adjectives of like effect or import are used to describe an action or 
determination of Engineer as to the Work. It is intended that such exercise of professional 
judgment, action, or determination will be solely to evaluate, in general, the Work for 
compliance with the information in the Contract Documents and with the design concept of 
the  Project as a functioning whole as shown or indicated in the Contract Documents (unless 
there is a specific statement indicating otherwise). The use of any such term or adjective is 
not intended to and shall not be effective to assign to Engineer any duty or authority to 
supervise or direct the performance of the Work, or any duty or authority to undertake 
responsibility contrary to the provisions of Paragraph 9.09 or  any other provision of the 
Contract Documents. 

C. Day: 

1. The word “day” means a calendar day of 24 hour s measured from midnight to the next 
midnight. 

D. Defective: 

1. The word “defective,” when modifying the word “Work,” refers to Work that is 
unsatisfactory, faulty, or deficient in that it: 

a. does not conform to the Contract Documents; or 

b. does not meet the requirements of any applicable inspection, reference standard, test, or 
approval referred to in the Contract Documents; or  
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c. has been damaged prior to Engineer’s recommendation of final payment (unless 
responsibility for the protection thereof has been assumed by Owner at Substantial 
Completion in accordance with Paragraph 14.04 or 14.05). 

E. Furnish, Install, Perform, Provide: 

1. The word “furnish,” when used in connection with services, materials, or equipment, shall 
mean to supply and deliver said services, materials, or equipment to the Site (or some other 
specified location) ready for use or installation and in usable or operable condition. 

2. The word “install,” when used in connection with services, materials, or equipment, shall 
mean to put into use or place in final position said services, materials, or equipment complete 
and ready for intended use. 

3. The words “perform” or “provide,” when used in connection with services, materials, or 
equipment, shall mean to furnish and install said services, materials, or equipment complete 
and ready for intended use. 

4. When “furnish,” “install,” “perform,” or “provide” is not used in connection with services, 
materials, or equipment in a context clearly requiring an obligation of Contractor, “provide” 
is implied. 

F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known 
technical or construction industry or trade meaning are used in the Contract Documents in 
accordance with such recognized meaning. 

ARTICLE 2 – PRELIMINARY MATTERS 

2.01 Delivery of Bonds and Evidence of Insurance 

A. When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor shall 
also deliver to Owner such bonds as Contractor may be required to furnish. 

B. Evidence of Insurance:  Before any Work at the Site is started, Contractor and Owner shall each 
deliver to the other, with copies to each additional insured identified in the Supplementary 
Conditions, certificates of insurance (and other evidence of insurance which either of them or any 
additional insured may reasonably request) which Contractor and Owner respectively are 
required to purchase and maintain in accordance with Article 5. 

2.02 Copies of Documents 

A. Owner shall furnish to Contractor up to three printed or hard copies of the Drawings and Project 
Manual. Additional copies will be furnished upon request at the cost of reproduction. 

2.03 Commencement of Contract Times; Notice to Proceed 

A. The Contract Times will commence to run on the thirtieth day after the Effective Date of the 
Agreement or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A 
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Notice to Proceed may be given at any time within 30 days after the Effective Date of the 
Agreement. In no event will the Contract Times commence to run later than the sixtieth day after 
the day of Bid opening or the thirtieth day after the Effective Date of the Agreement, whichever 
date is earlier. 

2.04 Starting the Work 

A. Contractor shall start to perform the Work on the date when the Contract Times commence to 
run. No Work shall be done at the Site prior to the date on which the Contract Times commence 
to run. 

2.05 Before Starting Construction 

A. Preliminary Schedules: Within 10 days after the Effective Date of the Agreement (unless 
otherwise specified in the General Requirements), Contractor shall submit to Engineer for timely 
review: 

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for starting 
and completing the various stages of the Work, including any Milestones specified in the 
Contract Documents; 

2. a preliminary Schedule of Submittals; and 

3. a preliminary Schedule of Values for all of the Work which includes quantities and prices of 
items which when added together equal the Contract Price and subdivides the Work into 
component parts in sufficient detail to serve as the basis for progress payments during 
performance of the Work. Such prices will include an appropriate amount of overhead and 
profit applicable to each item of Work. 

2.06 Preconstruction Conference; Designation of Authorized Representatives 

A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer, 
and others as appropriate will be held to establish a working understanding among the parties as 
to the Work and to discuss the schedules referred to in Paragraph 2.05.A, procedures for handling 
Shop Drawings and other submittals, processing Applications for Payment, and maintaining 
required records. 

B. At this conference Owner and Contractor each shall designate, in writing, a specific individual to 
act as its authorized representative with respect to the services and responsibilities under the 
Contract.  Such individuals shall have the authority to transmit instructions, receive information, 
render decisions relative to the Contract, and otherwise act on behalf of each respective party. 

2.07 Initial Acceptance of Schedules 

A. At least 10 days before submission of the first Application for Payment a conference attended by 
Contractor, Engineer, and others as appropriate will be held to review for acceptability to 
Engineer as provided below the schedules submitted in accordance with Paragraph 2.05.A. 
Contractor shall have an additional 10 days to make corrections and adjustments and to complete 
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and resubmit the schedules. No progress payment shall be made to Contractor until acceptable 
schedules are submitted to Engineer. 

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression of 
the Work to completion within the Contract Times. Such acceptance will not impose on 
Engineer responsibility for the Progress Schedule, for sequencing, scheduling, or progress of 
the Work, nor interfere with or relieve Contractor from Contractor’s full responsibility 
therefor. 

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a workable 
arrangement for reviewing and processing the required submittals. 

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance if it 
provides a reasonable allocation of the Contract Price to component parts of the Work. 

ARTICLE 3 – CONTRACT DOCUMENTS:  INTENT, AMENDING, REUSE 

3.01 Intent 

A. The Contract Documents are complementary; what is required by one is as binding as if required 
by all. 

B. It is the intent of the Contract Documents to describe a functionally complete project (or part 
thereof) to be constructed in accordance with the Contract Documents. Any labor, 
documentation, services, materials, or equipment that reasonably may be inferred from the 
Contract Documents or from prevailing custom or trade usage as being required to produce the 
indicated result will be provided whether or not specifically called for, at no additional cost to 
Owner. 

C. Clarifications and interpretations of the Contract Documents shall be issued by Engineer as 
provided in Article 9. 

3.02 Reference Standards 

A. Standards, Specifications, Codes, Laws, and Regulations 

1. Reference to standards, specifications, manuals, or codes of any technical society, 
organization, or association, or to Laws or Regulations, whether such reference be specific or 
by implication, shall mean the standard, specification, manual, code, or Laws or Regulations 
in effect at the time of opening of Bids (or on the Effective Date of the Agreement if there 
were no Bids), except as may be otherwise specifically stated in the Contract Documents. 

2. No provision of any such standard, specification, manual, or code, or any instruction of a 
Supplier, shall be effective to change the duties or responsibilities of Owner, Contractor, or 
Engineer, or any of their subcontractors, consultants, agents, or employees, from those set 
forth in the Contract Documents. No such provision or instruction shall be effective to assign 
to Owner, Engineer, or any of their officers, directors, members, partners,  employees, agents, 
consultants, or subcontractors, any duty or authority to supervise or direct the performance of 
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the Work or any duty or authority to undertake responsibility inconsistent with the provisions 
of the Contract Documents. 

3.03 Reporting and Resolving Discrepancies 

A. Reporting Discrepancies: 

1. Contractor’s Review of Contract Documents Before Starting Work:  Before undertaking each 
part of the Work, Contractor shall carefully study and compare the Contract Documents and 
check and verify pertinent figures therein and all applicable field measurements. Contractor 
shall promptly report in writing to Engineer any conflict, error, ambiguity, or discrepancy 
which Contractor discovers, or has actual knowledge of, and shall obtain a written 
interpretation or clarification from Engineer before proceeding with any Work affected 
thereby. 

2. Contractor’s Review of Contract Documents During Performance of Work:  I f, during the 
performance of the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy 
within the Contract Documents, or between the Contract Documents and (a) any applicable 
Law or Regulation , (b) any standard, specification, manual, or code, or (c) any instruction of 
any Supplier, then Contractor shall promptly report it to Engineer in writing. Contractor shall 
not proceed with the Work affected thereby (except in an emergency as required by Paragraph 
6.16.A) until an amendment or supplement to the Contract Documents has been issued by 
one of the methods indicated in Paragraph 3.04. 

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error, 
ambiguity, or discrepancy in the Contract Documents unless Contractor had actual 
knowledge thereof. 

B. Resolving Discrepancies: 

1. Except as may be otherwise specifically stated in the Contract Documents, the provisions of 
the Contract Documents shall take precedence in resolving any conflict, error, ambiguity, or 
discrepancy between the provisions of the Contract Documents and: 

a. the provisions of any standard, specification, manual, or code, or the instruction of any 
Supplier (whether or not specifically incorporated by reference in the Contract 
Documents); or 

b. the provisions of any Laws or Regulations applicable to the performance of the Work 
(unless such an interpretation of the provisions of the Contract Documents would result in 
violation of such Law or Regulation). 

3.04 Amending and Supplementing Contract Documents 

A. The Contract Documents may be amended to provide for additions, deletions, and revisions in 
the Work or to modify the terms and conditions thereof by either a Change Order or a Work 
Change Directive. 
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B. The requirements of the Contract Documents may be supplemented, and minor variations and 
deviations in the Work may be authorized, by one or more of the following ways: 

1. A Field Order;  

2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of Paragraph 
6.17.D.3); or  

3. Engineer’s written interpretation or clarification. 

3.05 Reuse of Documents 

A. Contractor and any Subcontractor or Supplier shall not: 

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or 
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or its 
consultants, including electronic media editions; or  

2. reuse any such Drawings, Specifications, other documents, or copies thereof on extensions of 
the Project or any other project without written consent of Owner and Engineer and specific 
written verification or adaptation by Engineer. 

B. The prohibitions of this Paragraph 3.05 w ill survive final payment, or termination of the 
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract 
Documents for record purposes. 

3.06 Electronic Data 

A. Unless otherwise stated in the Supplementary Conditions, the data furnished by Owner or 
Engineer to Contractor, or by Contractor to Owner or Engineer, that may be relied upon are 
limited to the printed copies (also known as hard copies). Files in electronic media format of text, 
data, graphics, or other types are furnished only for the convenience of the receiving party. Any 
conclusion or information obtained or derived from such electronic files will be at the user’s sole 
risk. If there is a discrepancy between the electronic files and the hard copies, the hard copies 
govern. 

B. Because data stored in electronic media format can deteriorate or be modified inadvertently or 
otherwise without authorization of the data’s creator, the party receiving electronic files agrees 
that it will perform acceptance tests or procedures within 60 days, after which the receiving party 
shall be deemed to have accepted the data thus transferred. Any errors detected within the 60-day 
acceptance period will be corrected by the transferring party. 

C. When transferring documents in electronic media format, the transferring party makes no 
representations as to long term compatibility, usability, or readability of documents resulting 
from the use of software application packages, operating systems, or computer hardware differing 
from those used by the data’s creator. 
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ARTICLE 4 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; 
HAZARDOUS ENVIRONMENTAL CONDITIONS; REFERENCE POINTS 

4.01 Availability of Lands 

A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or restrictions 
not of general application but specifically related to use of the Site with which Contractor must 
comply in performing the Work. Owner will obtain in a timely manner and pay for easements for 
permanent structures or permanent changes in existing facilities. If Contractor and Owner are 
unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in the 
Contract Price or Contract Times, or both, as a result of any delay in Owner’s furnishing the Site 
or a part thereof, Contractor may make a Claim therefor as provided in Paragraph 10.05. 

B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of 
record legal title and legal description of the lands upon which the Work is to be performed and 
Owner’s interest therein as necessary for giving notice of or filing a mechanic’s or construction 
lien against such lands in accordance with applicable Laws and Regulations. 

C. Contractor shall provide for all additional lands and access thereto that may be required for 
temporary construction facilities or storage of materials and equipment. 

4.02 Subsurface and Physical Conditions 

A. Reports and Drawings:  The Supplementary Conditions identify: 

1. those reports known to Owner of explorations and tests of subsurface conditions at or 
contiguous to the Site;  and 

2. those drawings known to Owner of physical conditions relating to existing surface or 
subsurface structures at the Site (except Underground Facilities). 

B. Limited Reliance by Contractor on Technical Data Authorized:  Contractor may rely upon the 
accuracy of the “technical data” contained in such reports and drawings, but such reports and 
drawings are not Contract Documents. Such “technical data” is identified in the Supplementary 
Conditions. Except for such reliance on such “technical data,” Contractor may not rely upon or 
make any claim against Owner or Engineer, or any of their officers, directors, members, partners, 
employees, agents, consultants, or subcontractors with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, but not 
limited to, any aspects of the means, methods, techniques, sequences, and procedures of 
construction to be employed by Contractor, and safety precautions and programs incident 
thereto; or 

2. other data, interpretations, opinions, and information contained in such reports or shown or 
indicated in such drawings; or 

3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such 
other data, interpretations, opinions, or information. 
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4.03 Differing Subsurface or Physical Conditions 

A. Notice:  If Contractor believes that any subsurface or physical condition that is uncovered or 
revealed either: 

1. is of such a nature as to establish that any “technical data” on which Contractor is entitled to 
rely as provided in Paragraph 4.02 is materially inaccurate; or 

2. is of such a nature as to require a change in the Contract Documents; or 

3. differs materially from that shown or indicated in the Contract Documents; or  

4. is of an unusual nature, and differs materially from conditions ordinarily encountered and 
generally recognized as inherent in work of the character provided for in the Contract 
Documents; 

then Contractor shall, promptly after becoming aware thereof and before further disturbing the 
subsurface or physical conditions or performing any Work in connection therewith (except in an 
emergency as required by Paragraph 6.16.A), notify Owner and Engineer in writing about such 
condition. Contractor shall not further disturb such condition or perform any Work in connection 
therewith (except as aforesaid) until receipt of written order to do so. 

B. Engineer’s Review: After receipt of written notice as required by Paragraph 4.03.A, Engineer will 
promptly review the pertinent condition, determine the necessity of Owner’s obtaining additional 
exploration or tests with respect thereto, and advise Owner in writing (with a copy to Contractor) 
of Engineer’s findings and conclusions. 

C. Possible Price and Times Adjustments: 

1. The Contract Price or the Contract Times, or both, will be equitably adjusted to the extent 
that the existence of such differing subsurface or physical condition causes an increase or 
decrease in Contractor’s cost of, or time required for, performance of the Work; subject, 
however, to the following: 

a. such condition must meet any one or more of the categories described in Paragraph 
4.03.A; and 

b. with respect to Work that is paid for on a unit price basis, any adjustment in Contract 
Price will be subject to the provisions of Paragraphs 9.07 and 11.03. 

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times if: 

a. Contractor knew of the existence of such conditions at the time Contractor made a final 
commitment to Owner with respect to Contract Price and Contract Times by the 
submission of a Bid or becoming bound under a negotiated contract; or 

b. the existence of such condition could reasonably have been discovered or revealed as a 
result of any examination, investigation, exploration, test, or study of the Site and 
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contiguous areas required by the Bidding Requirements or Contract Documents to be 
conducted by or for Contractor prior to Contractor’s making such final commitment; or 

c. Contractor failed to give the written notice as required by Paragraph 4.03.A. 

3. If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if 
any, of any adjustment in the Contract Price or Contract Times, or both, a Claim may be 
made therefor as provided in Paragraph 10.05. However, neither Owner or Engineer, or any 
of their officers, directors, members, partners, employees, agents, consultants, or 
subcontractors shall be liable to Contractor for any claims, costs, losses, or damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and other 
professionals and all court or arbitration or other dispute resolution costs) sustained by 
Contractor on or in connection with any other project or anticipated project. 

4.04 Underground Facilities 

A. Shown or Indicated:  The information and data shown or indicated in the Contract Documents 
with respect to existing Underground Facilities at or contiguous to the Site is based on 
information and data furnished to Owner or Engineer by the owners of such Underground 
Facilities, including Owner, or by others. Unless it is otherwise expressly provided in the 
Supplementary Conditions: 

1. Owner and Engineer shall not be responsible for the accuracy or completeness of any such 
information or data provided by others; and 

2. the cost of all of the following will be included in the Contract Price, and Contractor shall 
have full responsibility for: 

a. reviewing and checking all such information and data; 

b. locating all Underground Facilities shown or indicated in the Contract Documents; 

c. coordination of the Work with the owners of such Underground Facilities, including 
Owner, during construction; and  

d. the safety and protection of all such Underground Facilities and repairing any damage 
thereto resulting from the Work. 

B. Not Shown or Indicated: 

1. If an Underground Facility is uncovered or revealed at or contiguous to the Site which was 
not shown or indicated, or not shown or indicated with reasonable accuracy in the Contract 
Documents, Contractor shall, promptly after becoming aware thereof and before further 
disturbing conditions affected thereby or performing any Work in connection therewith 
(except in an emergency as required by Paragraph 6.16.A), identify the owner of such 
Underground Facility and give written notice to that owner and to Owner and Engineer. 
Engineer will promptly review the Underground Facility and determine the extent, if any, to 
which a change is required in the Contract Documents to reflect and document the 
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consequences of the existence or location of the Underground Facility. During such time, 
Contractor shall be responsible for the safety and protection of such Underground Facility. 

2. If Engineer concludes that a change in the Contract Documents is required, a Work Change 
Directive or a Change Order will be issued to reflect and document such consequences. An 
equitable adjustment shall be made in the Contract Price or Contract Times, or both, to the 
extent that they are attributable to the existence or location of any Underground Facility that 
was not shown or indicated or not shown or indicated with reasonable accuracy in the 
Contract Documents and that Contractor did not know of and could not reasonably have been 
expected to be aware of or to have anticipated. If Owner and Contractor are unable to agree 
on entitlement to or on the amount or extent, if any, of any such adjustment in Contract Price 
or Contract Times, Owner or Contractor may make a Claim therefor as provided in Paragraph 
10.05. 

4.05 Reference Points 

A. Owner shall provide engineering surveys to establish reference points for construction which in 
Engineer’s judgment are necessary to enable Contractor to proceed with the Work. Contractor 
shall be responsible for laying out the Work, shall protect and preserve the established reference 
points and property monuments, and shall make no c hanges or relocations without the prior 
written approval of Owner. Contractor shall report to Engineer whenever any reference point or 
property monument is lost or destroyed or requires relocation because of necessary changes in 
grades or locations, and shall be responsible for the accurate replacement or relocation of such 
reference points or property monuments by professionally qualified personnel. 

4.06 Hazardous Environmental Condition at Site 

A. Reports and Drawings:  The Supplementary Conditions identify those reports and drawings 
known to Owner relating to Hazardous Environmental Conditions that have been identified at the 
Site. 

B. Limited Reliance by Contractor on Technical Data Authorized:  Contractor may rely upon the 
accuracy of the “technical data” contained in such reports and drawings, but such reports and 
drawings are not Contract Documents. Such “technical data” is identified in the Supplementary 
Conditions. Except for such reliance on such “technical data,” Contractor may not rely upon or 
make any claim against Owner or Engineer, or any of their officers, directors, members, partners, 
employees, agents, consultants, or subcontractors with respect to: 

1. the completeness of such reports and drawings for Contractor’s purposes, including, but not 
limited to, any aspects of the means, methods, techniques, sequences and procedures of 
construction to be employed by Contractor and safety precautions and programs incident 
thereto; or 

2. other data, interpretations, opinions and information contained in such reports or shown or 
indicated in such drawings; or 
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3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such 
other data, interpretations, opinions or information. 

C. Contractor shall not be responsible for any Hazardous Environmental Condition uncovered or 
revealed at the Site which was not shown or indicated in Drawings or Specifications or identified 
in the Contract Documents to be within the scope of the Work. Contractor shall be responsible 
for a Hazardous Environmental Condition created with any materials brought to the Site by 
Contractor, Subcontractors, Suppliers, or anyone else for whom Contractor is responsible. 

D. If Contractor encounters a Hazardous Environmental Condition or if Contractor or anyone for 
whom Contractor is responsible creates a Hazardous Environmental Condition, Contractor shall 
immediately:  (i) secure or otherwise isolate such condition; (ii) stop all Work in connection with 
such condition and in any area affected thereby (except in an emergency as required by Paragraph 
6.16.A); and (iii) notify Owner and Engineer (and promptly thereafter confirm such notice in 
writing). Owner shall promptly consult with Engineer concerning the necessity for Owner to 
retain a qualified expert to evaluate such condition or take corrective action, if any.  Promptly 
after consulting with Engineer, Owner shall take such actions as are necessary to permit Owner to 
timely obtain required permits and provide Contractor the written notice required by Paragraph 
4.06.E. 

E. Contractor shall not be required to resume Work in connection with such condition or in any 
affected area until after Owner has obtained any required permits related thereto and delivered 
written notice to Contractor:  ( i) specifying that such condition and any affected area is or has 
been rendered safe for the resumption of Work; or (ii) specifying any special conditions under 
which such Work may be resumed safely. If Owner and Contractor cannot agree as to entitlement 
to or on the amount or extent, if any, of any adjustment in Contract Price or Contract Times, or 
both, as a result of such Work stoppage or such special conditions under which Work is agreed to 
be resumed by Contractor, either party may make a Claim therefor as provided in Paragraph 
10.05. 

F. If after receipt of such written notice Contractor does not agree to resume such Work based on a 
reasonable belief it is unsafe, or does not agree to resume such Work under such special 
conditions, then Owner may order the portion of the Work that is in the area affected by such 
condition to be deleted from the Work. If Owner and Contractor cannot agree as to entitlement to 
or on the amount or extent, if any, of an adjustment in Contract Price or Contract Times as a 
result of deleting such portion of the Work, then either party may make a C laim therefor as 
provided in Paragraph 10.05. Owner may have such deleted portion of the Work performed by 
Owner’s own forces or others in accordance with Article 7. 

G. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members, 
partners, employees, agents, consultants, and subcontractors of each and any of them from and 
against all claims, costs, losses, and damages (including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals and all court or arbitration or other 
dispute resolution costs) arising out of or relating to a Hazardous Environmental Condition, 
provided that such Hazardous Environmental Condition:  (i) was not shown or indicated in the 
Drawings or Specifications or identified in the Contract Documents to be included within the 
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scope of the Work, and (ii) was not created by Contractor or by anyone for whom Contractor is 
responsible. Nothing in this Paragraph 4.06.G shall obligate Owner to indemnify any individual 
or entity from and against the consequences of that individual’s or entity’s own negligence. 

H. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold 
harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, 
consultants, and subcontractors of each and any of them from and against all claims, costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration or other dispute resolution costs) arising out of 
or relating to a Hazardous Environmental Condition created by Contractor or by anyone for 
whom Contractor is responsible. Nothing in this Paragraph 4.06.H shall obligate Contractor to 
indemnify any individual or entity from and against the consequences of that individual’s or 
entity’s own negligence. 

I. The provisions of Paragraphs 4.02, 4.03, and 4.04 do not apply to a Hazardous Environmental 
Condition uncovered or revealed at the Site. 

ARTICLE 5 – BONDS AND INSURANCE 

5.01 Performance, Payment, and Other Bonds 

A. Contractor shall furnish performance and payment bonds as security for the faithful performance 
and payment of all of Contractor’s obligations under the Contract Documents. These bonds shall 
remain in effect until one year after the date when final payment becomes due or until completion 
of the correction period specified in Paragraph 13.07, whichever is later, except as provided 
otherwise by Laws or Regulations or by the Contract Documents. Contractor shall also furnish 
such other bonds as are required by the Contract Documents. 

B. All bonds shall be in the form prescribed by the Contract Documents except as provided 
otherwise by Laws or Regulations, and shall be executed by such sureties as are named in the list 
of “Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 
Acceptable Reinsuring Companies” as published in Circular 570 (amended) by the Financial 
Management Service, Surety Bond Branch, U.S. Department of the Treasury. All bonds signed 
by an agent or attorney-in-fact must be accompanied by a certified copy of that individual’s 
authority to bind the surety.  The evidence of authority shall show that it is effective on the date 
the agent or attorney-in-fact signed each bond. 

C. If the surety on any bond furnished by Contractor is declared bankrupt or becomes insolvent or its 
right to do business is terminated in any state where any part of the Project is located or it ceases 
to meet the requirements of Paragraph 5.01.B, Contractor shall promptly notify Owner and 
Engineer and shall, within 20 days after the event giving rise to such notification, provide another 
bond and surety, both of which shall comply with the requirements of Paragraphs 5.01.B and 
5.02. 
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5.02 Licensed Sureties and Insurers 

A. All bonds and insurance required by the Contract Documents to be purchased and maintained by 
Owner or Contractor shall be obtained from surety or insurance companies that are duly licensed 
or authorized in the jurisdiction in which the Project is located to issue bonds or insurance 
policies for the limits and coverages so required. Such surety and insurance companies shall also 
meet such additional requirements and qualifications as may be provided in the Supplementary 
Conditions. 

5.03 Certificates of Insurance 

A. Contractor shall deliver to Owner, with copies to each additional insured and loss payee 
identified in the Supplementary Conditions, certificates of insurance (and other evidence of 
insurance requested by Owner or any other additional insured) which Contractor is required to 
purchase and maintain. 

B. Owner shall deliver to Contractor, with copies to each additional insured and loss payee 
identified in the Supplementary Conditions, certificates of insurance (and other evidence of 
insurance requested by Contractor or any other additional insured) which Owner is required to 
purchase and maintain. 

C. Failure of Owner to demand such certificates or other evidence of Contractor's full compliance 
with these insurance requirements or failure of Owner to identify a deficiency in compliance from 
the evidence provided shall not be construed as a waiver of Contractor’s obligation to maintain 
such insurance. 

D. Owner does not represent that insurance coverage and limits established in this Contract 
necessarily will be adequate to protect Contractor. 

E. The insurance and insurance limits required herein shall not be deemed as a limitation on 
Contractor’s liability under the indemnities granted to Owner in the Contract Documents. 

5.04 Contractor’s Insurance 

A. Contractor shall purchase and maintain such insurance as is appropriate for the Work being 
performed and as will provide protection from claims set forth below which may arise out of or 
result from Contractor’s performance of the Work and Contractor’s other obligations under the 
Contract Documents, whether it is to be performed by Contractor, any Subcontractor or Supplier, 
or by anyone directly or indirectly employed by any of them to perform any of the Work, or by 
anyone for whose acts any of them may be liable: 

1. claims under workers’ compensation, disability benefits, and other similar employee benefit 
acts; 

2. claims for damages because of bodily injury, occupational sickness or disease, or death of 
Contractor’s employees; 

Page 70 of 237



3. claims for damages because of bodily injury, sickness or disease, or death of any person other 
than Contractor’s employees; 

4. claims for damages insured by reasonably available personal injury liability coverage which 
are sustained: 

a. by any person as a result of an offense directly or indirectly related to the employment of 
such person by Contractor, or  

b. by any other person for any other reason; 

5. claims for damages, other than to the Work itself, because of injury to or destruction of 
tangible property wherever located, including loss of use resulting therefrom; and 

6. claims for damages because of bodily injury or death of any person or property damage 
arising out of the ownership, maintenance or use of any motor vehicle. 

B. The policies of insurance required by this Paragraph 5.04 shall: 

1. with respect to insurance required by Paragraphs 5.04.A.3 through 5.04.A.6 inclusive,  be  
written on a n occurrence basis, include as additional insureds (subject to any customary 
exclusion regarding professional liability) Owner and Engineer, and any other individuals or 
entities identified in the Supplementary Conditions, all of whom shall be listed as additional 
insureds, and include coverage for the respective officers, directors, members, partners, 
employees, agents, consultants, and subcontractors of each and any of all such additional 
insureds, and the insurance afforded to these additional insureds shall provide primary 
coverage for all claims covered thereby; 

2. include at least the specific coverages and be written for not less than the limits of liability 
provided in the Supplementary Conditions or required by Laws or Regulations, whichever is 
greater; 

3. include contractual liability insurance covering Contractor’s indemnity obligations under 
Paragraphs 6.11 and 6.20; 

4. contain a provision or endorsement that the coverage afforded will not be canceled, materially 
changed or renewal refused until at least 30 days prior written notice has been given to Owner 
and Contractor and to each other additional insured identified in the Supplementary 
Conditions to whom a certificate of insurance has been issued (and the certificates of 
insurance furnished by the Contractor pursuant to Paragraph 5.03 will so provide); 

5. remain in effect at least until final payment and at all times thereafter when Contractor may 
be correcting, removing, or replacing defective Work in accordance with Paragraph 13.07; 
and 
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6. include completed operations coverage:   

a. Such insurance shall remain in effect for two years after final payment. 

b. Contractor shall furnish Owner and each other additional insured identified in the 
Supplementary Conditions, to whom a certificate of insurance has been issued, evidence 
satisfactory to Owner and any such additional insured of continuation of such insurance at 
final payment and one year thereafter.   

5.05 Owner’s Liability Insurance 

A. In addition to the insurance required to be provided by Contractor under Paragraph 5.04, Owner, 
at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own liability 
insurance as will protect Owner against claims which may arise from operations under the 
Contract Documents. 

5.06 Property Insurance 

A. Unless otherwise provided in the Supplementary Conditions, Owner shall purchase and maintain 
property insurance upon the Work at the Site in the amount of the full replacement cost thereof 
(subject to such deductible amounts as may be provided in the Supplementary Conditions or 
required by Laws and Regulations). This insurance shall: 

1. include the interests of Owner, Contractor, Subcontractors, and Engineer, and any other 
individuals or entities identified in the Supplementary Conditions, and the officers, directors, 
members, partners, employees, agents, consultants, and subcontractors of each and any of 
them, each of whom is deemed to have an insurable interest and shall be listed as a l oss 
payee; 

2. be written on a Builder’s Risk “all-risk” policy form that shall at least include insurance for 
physical loss or damage to the Work, temporary buildings, falsework, and materials and 
equipment in transit, and shall insure against at least the following perils or causes of loss:  
fire, lightning, extended coverage, theft, vandalism and malicious mischief, earthquake, 
collapse, debris removal, demolition occasioned by enforcement of Laws and Regulations, 
water damage (other than that caused by flood), and such other perils or causes of loss as may 
be specifically required by the Supplementary Conditions. 

3. include expenses incurred in the repair or replacement of any insured property (including but 
not limited to fees and charges of engineers and architects); 

4. cover materials and equipment stored at the Site or at another location that was agreed to in 
writing by Owner prior to being incorporated in the Work, provided that such materials and 
equipment have been included in an Application for Payment recommended by Engineer; 

5. allow for partial utilization of the Work by Owner; 

6. include testing and startup; and 
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7. be maintained in effect until final payment is made unless otherwise agreed to in writing by 
Owner, Contractor, and Engineer with 30 da ys written notice to each other loss payee to 
whom a certificate of insurance has been issued. 

B. Owner shall purchase and maintain such additional property insurance as may be required by the 
Supplementary Conditions or Laws and Regulations which will include the interests of Owner, 
Contractor, Subcontractors, and Engineer, and any other individuals or entities identified in the 
Supplementary Conditions, and the officers, directors, members, partners, employees, agents, 
consultants and subcontractors of each and any of them, each of whom is deemed to have an 
insurable interest and shall be listed as a loss payee.   

C. All the policies of insurance (and the certificates or other evidence thereof) required to be 
purchased and maintained in accordance with this Paragraph 5.06 will contain a provision or 
endorsement that the coverage afforded will not be canceled or materially changed or renewal 
refused until at least 30 days prior written notice has been given to Owner and Contractor and to 
each other loss payee to whom a certificate of insurance has been issued and will contain waiver 
provisions in accordance with Paragraph 5.07. 

D. Owner shall not be responsible for purchasing and maintaining any property insurance specified 
in this Paragraph 5.06 to protect the interests of Contractor, Subcontractors, or others in the Work 
to the extent of any deductible amounts that are identified in the Supplementary Conditions. The 
risk of loss within such identified deductible amount will be borne by Contractor, Subcontractors, 
or others suffering any such loss, and if any of them wishes property insurance coverage within 
the limits of such amounts, each may purchase and maintain it at the purchaser’s own expense. 

E. If Contractor requests in writing that other special insurance be included in the property insurance 
policies provided under this Paragraph 5.06, Owner shall, if possible, include such insurance, and 
the cost thereof will be charged to Contractor by appropriate Change Order. Prior to 
commencement of the Work at the Site, Owner shall in writing advise Contractor whether or not 
such other insurance has been procured by Owner. 

5.07 Waiver of Rights 

A. Owner and Contractor intend that all policies purchased in accordance with Paragraph 5.06 will 
protect Owner, Contractor, Subcontractors, and Engineer, and all other individuals or entities 
identified in the Supplementary Conditions as loss payees (and the officers, directors, members, 
partners, employees, agents, consultants, and subcontractors of each and any of them) in such 
policies and will provide primary coverage for all losses and damages caused by the perils or 
causes of loss covered thereby. All such policies shall contain provisions to the effect that in the 
event of payment of any loss or damage the insurers will have no rights of recovery against any of 
the insureds or loss payees thereunder. Owner and Contractor waive all rights against each other 
and their respective officers, directors, members, partners, employees, agents, consultants and 
subcontractors of each and any of them for all losses and damages caused by, arising out of or 
resulting from any of the perils or causes of loss covered by such policies and any other property 
insurance applicable to the Work; and, in addition, waive all such rights against Subcontractors 
and Engineer, and all other individuals or entities identified in the Supplementary Conditions as 
loss payees (and the officers, directors, members, partners, employees, agents, consultants, and 
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subcontractors of each and any of them) under such policies for losses and damages so caused. 
None of the above waivers shall extend to the rights that any party making such waiver may have 
to the proceeds of insurance held by Owner as trustee or otherwise payable under any policy so 
issued. 

B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers, 
directors, members, partners, employees, agents, consultants and subcontractors of each and any 
of them for: 

1. loss due to business interruption, loss of use, or other consequential loss extending beyond 
direct physical loss or damage to Owner’s property or the Work caused by, arising out of, or 
resulting from fire or other perils whether or not insured by Owner; and 

2. loss or damage to the completed Project or part thereof caused by, arising out of, or resulting 
from fire or other insured peril or cause of loss covered by any property insurance maintained 
on the completed Project or part thereof by Owner during partial utilization pursuant to 
Paragraph 14.05, a fter Substantial Completion pursuant to Paragraph 14.04, or  after final 
payment pursuant to Paragraph 14.07. 

C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss 
referred to in Paragraph 5.07.B shall contain provisions to the effect that in the event of payment 
of any such loss, damage, or consequential loss, the insurers will have no r ights of recovery 
against Contractor, Subcontractors, or Engineer, and the officers, directors, members, partners, 
employees, agents, consultants and subcontractors of each and any of them. 

5.08 Receipt and Application of Insurance Proceeds 

A. Any insured loss under the policies of insurance required by Paragraph 5.06 will be adjusted with 
Owner and made payable to Owner as fiduciary for the loss payees, as their interests may appear, 
subject to the requirements of any applicable mortgage clause and of Paragraph 5.08.B. Owner 
shall deposit in a separate account any money so received and shall distribute it in accordance 
with such agreement as the parties in interest may reach. If no other special agreement is reached, 
the damaged Work shall be repaired or replaced, the moneys so received applied on a ccount 
thereof, and the Work and the cost thereof covered by an appropriate Change Order. 

B. Owner as fiduciary shall have power to adjust and settle any loss with the insurers unless one of 
the parties in interest shall object in writing within 15 days after the occurrence of loss to 
Owner’s exercise of this power. If such objection be made, Owner as fiduciary shall make 
settlement with the insurers in accordance with such agreement as the parties in interest may 
reach. If no such agreement among the parties in interest is reached, Owner as fiduciary shall 
adjust and settle the loss with the insurers and, if required in writing by any party in interest, 
Owner as fiduciary shall give bond for the proper performance of such duties. 

5.09 Acceptance of Bonds and Insurance; Option to Replace 

A. If either Owner or Contractor has any objection to the coverage afforded by or other provisions of 
the bonds or insurance required to be purchased and maintained by the other party in accordance 
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with Article 5 on the basis of non-conformance with the Contract Documents, the objecting party 
shall so notify the other party in writing within 10 days after receipt of the certificates (or other 
evidence requested) required by Paragraph 2.01.B. Owner and Contractor shall each provide to 
the other such additional information in respect of insurance provided as the other may 
reasonably request. If either party does not purchase or maintain all of the bonds and insurance 
required of such party by the Contract Documents, such party shall notify the other party in 
writing of such failure to purchase prior to the start of the Work, or of such failure to maintain 
prior to any change in the required coverage. Without prejudice to any other right or remedy, the 
other party may elect to obtain equivalent bonds or insurance to protect such other party’s 
interests at the expense of the party who was required to provide such coverage, and a Change 
Order shall be issued to adjust the Contract Price accordingly. 

5.10 Partial Utilization, Acknowledgment of Property Insurer 

A. If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial 
Completion of all the Work as provided in Paragraph 14.05, no s uch use or occupancy shall 
commence before the insurers providing the property insurance pursuant to Paragraph 5.06 have 
acknowledged notice thereof and in writing effected any changes in coverage necessitated 
thereby. The insurers providing the property insurance shall consent by endorsement on t he 
policy or policies, but the property insurance shall not be canceled or permitted to lapse on 
account of any such partial use or occupancy. 

ARTICLE 6 – CONTRACTOR’S RESPONSIBILITIES 

6.01 Supervision and Superintendence 

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting 
such attention thereto and applying such skills and expertise as may be necessary to perform the 
Work in accordance with the Contract Documents. Contractor shall be solely responsible for the 
means, methods, techniques, sequences, and procedures of construction. Contractor shall not be 
responsible for the negligence of Owner or Engineer in the design or specification of a specific 
means, method, technique, sequence, or procedure of construction which is shown or indicated in 
and expressly required by the Contract Documents. 

B. At all times during the progress of the Work, Contractor shall assign a co mpetent resident 
superintendent who shall not be replaced without written notice to Owner and Engineer except 
under extraordinary circumstances.  

6.02 Labor; Working Hours 

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work 
and perform construction as required by the Contract Documents. Contractor shall at all times 
maintain good discipline and order at the Site. 

B. Except as otherwise required for the safety or protection of persons or the Work or property at the 
Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all Work at 
the Site shall be performed during regular working hours. Contractor will not permit the 
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performance of Work on a  Saturday, Sunday, or any legal holiday without Owner’s written 
consent (which will not be unreasonably withheld) given after prior written notice to Engineer.   

6.03 Services, Materials, and Equipment 

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume full 
responsibility for all services, materials, equipment, labor, transportation, construction equipment 
and machinery, tools, appliances, fuel, power, light, heat, telephone, water, sanitary facilities, 
temporary facilities, and all other facilities and incidentals necessary for the performance, testing, 
start-up, and completion of the Work. 

B. All materials and equipment incorporated into the Work shall be as specified or, if not specified, 
shall be of good quality and new, except as otherwise provided in the Contract Documents. All 
special warranties and guarantees required by the Specifications shall expressly run to the benefit 
of Owner. If required by Engineer, Contractor shall furnish satisfactory evidence (including 
reports of required tests) as to the source, kind, and quality of materials and equipment. 

C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, 
used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, except 
as otherwise may be provided in the Contract Documents. 

6.04 Progress Schedule 

A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 2.07 
as it may be adjusted from time to time as provided below. 

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in Paragraph 2.07) 
proposed adjustments in the Progress Schedule that will not result in changing the Contract 
Times. Such adjustments will comply with any provisions of the General Requirements 
applicable thereto. 

2. Proposed adjustments in the Progress Schedule that will change the Contract Times shall be 
submitted in accordance with the requirements of Article 12. Adjustments in Contract Times 
may only be made by a Change Order. 

6.05 Substitutes and “Or-Equals” 

A. Whenever an item of material or equipment is specified or described in the Contract Documents 
by using the name of a proprietary item or the name of a particular Supplier, the specification or 
description is intended to establish the type, function, appearance, and quality required. Unless 
the specification or description contains or is followed by words reading that no like, equivalent, 
or “or-equal” item or no substitution is permitted, other items of material or equipment or 
material or equipment of other Suppliers may be submitted to Engineer for review under the 
circumstances described below. 

1. “Or-Equal” Items: If in Engineer’s sole discretion an item of material or equipment proposed 
by Contractor is functionally equal to that named and sufficiently similar so that no change in 
related Work will be required, it may be considered by Engineer as an “or-equal” item, in 
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which case review and approval of the proposed item may, in Engineer’s sole discretion, be 
accomplished without compliance with some or all of the requirements for approval of 
proposed substitute items. For the purposes of this Paragraph 6.05.A.1, a proposed item of 
material or equipment will be considered functionally equal to an item so named if: 

a. in the exercise of reasonable judgment Engineer determines that: 

1) it is at least equal in materials of construction, quality, durability, appearance, 
strength, and design characteristics;  

2) it will reliably perform at least equally well the function and achieve the results 
imposed by the design concept of the completed Project as a functioning whole; and  

3) it has a proven record of performance and availability of responsive service. 

b. Contractor certifies that, if approved and incorporated into the Work: 

1) there will be no increase in cost to the Owner or increase in Contract Times; and  

2) it will conform substantially to the detailed requirements of the item named in the 
Contract Documents. 

2. Substitute Items: 

a. If in Engineer’s sole discretion an item of material or equipment proposed by Contractor 
does not qualify as an “or-equal” item under Paragraph 6.05.A.1, it will be considered a 
proposed substitute item. 

b. Contractor shall submit sufficient information as provided below to allow Engineer to 
determine if the item of material or equipment proposed is essentially equivalent to that 
named and an acceptable substitute therefor. Requests for review of proposed substitute 
items of material or equipment will not be accepted by Engineer from anyone other than 
Contractor. 

c. The requirements for review by Engineer will be as set forth in Paragraph 6.05.A.2.d, as 
supplemented by the General Requirements, and as Engineer may decide is appropriate 
under the circumstances. 

d. Contractor shall make written application to Engineer for review of a proposed substitute 
item of material or equipment that Contractor seeks to furnish or use. The application: 

1) shall certify that the proposed substitute item will: 

a) perform adequately the functions and achieve the results called for by the general 
design,  

b) be similar in substance to that specified, and 

c) be suited to the same use as that specified;  
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2) will state: 

a) the extent, if any, to which the use of the proposed substitute item will prejudice 
Contractor’s achievement of Substantial Completion on time, 

b) whether use of the proposed substitute item in the Work will require a change in 
any of the Contract Documents (or in the provisions of any other direct contract 
with Owner for other work on the Project) to adapt the design to the proposed 
substitute item, and 

c) whether incorporation or use of the proposed substitute item in connection with 
the Work is subject to payment of any license fee or royalty; 

3) will identify: 

a) all variations of the proposed substitute item from that specified, and  

b) available engineering, sales, maintenance, repair, and replacement services; and 

4) shall contain an itemized estimate of all costs or credits that will result directly or 
indirectly from use of such substitute item, including costs of redesign and claims of 
other contractors affected by any resulting change. 

B. Substitute Construction Methods or Procedures:  If a specific means, method, technique, 
sequence, or procedure of construction is expressly required by the Contract Documents, 
Contractor may furnish or utilize a substitute means, method, technique, sequence, or procedure 
of construction approved by Engineer. Contractor shall submit sufficient information to allow 
Engineer, in Engineer’s sole discretion, to determine that the substitute proposed is equivalent to 
that expressly called for by the Contract Documents. The requirements for review by Engineer 
will be similar to those provided in Paragraph 6.05.A.2. 

C. Engineer’s Evaluation:  Engineer will be allowed a reasonable time within which to evaluate 
each proposal or submittal made pursuant to Paragraphs 6.05.A and 6.05.B. Engineer may require 
Contractor to furnish additional data about the proposed substitute item. Engineer will be the sole 
judge of acceptability. No “or equal” or substitute will be ordered, installed or utilized until 
Engineer’s review is complete, which will be evidenced by a C hange Order in the case of a 
substitute and an approved Shop Drawing for an “or equal.” Engineer will advise Contractor in 
writing of any negative determination. 

D. Special Guarantee:  Owner may require Contractor to furnish at Contractor’s expense a special 
performance guarantee or other surety with respect to any substitute. 

E. Engineer’s Cost Reimbursement:  Engineer will record Engineer’s costs in evaluating a substitute 
proposed or submitted by Contractor pursuant to Paragraphs 6.05.A.2 and 6.05.B. Whether or not 
Engineer approves a substitute so proposed or submitted by Contractor, Contractor shall 
reimburse Owner for the reasonable charges of Engineer for evaluating each such proposed 
substitute. Contractor shall also reimburse Owner for the reasonable charges of Engineer for 

Page 78 of 237



making changes in the Contract Documents (or in the provisions of any other direct contract with 
Owner) resulting from the acceptance of each proposed substitute. 

F. Contractor’s Expense:  Contractor shall provide all data in support of any proposed substitute or 
“or-equal” at Contractor’s expense. 

6.06 Concerning Subcontractors, Suppliers, and Others 

A. Contractor shall not employ any Subcontractor, Supplier, or other individual or entity (including 
those acceptable to Owner as indicated in Paragraph 6.06.B), whether initially or as a 
replacement, against whom Owner may have reasonable objection. Contractor shall not be 
required to employ any Subcontractor, Supplier, or other individual or entity to furnish or 
perform any of the Work against whom Contractor has reasonable objection. 

B. If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers, or other 
individuals or entities to be submitted to Owner in advance for acceptance by Owner by a 
specified date prior to the Effective Date of the Agreement, and if Contractor has submitted a list 
thereof in accordance with the Supplementary Conditions, Owner’s acceptance (either in writing 
or by failing to make written objection thereto by the date indicated for acceptance or objection in 
the Bidding Documents or the Contract Documents) of any such Subcontractor, Supplier, or other 
individual or entity so identified may be revoked on the basis of reasonable objection after due 
investigation. Contractor shall submit an acceptable replacement for the rejected Subcontractor, 
Supplier, or other individual or entity, and the Contract Price will be adjusted by the difference in 
the cost occasioned by such replacement, and an appropriate Change Order will be issued. No 
acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity, whether 
initially or as a replacement, shall constitute a waiver of any right of Owner or Engineer to reject 
defective Work. 

C. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the 
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the 
Work just as Contractor is responsible for Contractor’s own acts and omissions. Nothing in the 
Contract Documents: 

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity 
any contractual relationship between Owner or Engineer and any such Subcontractor, 
Supplier or other individual or entity; nor 

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the payment of 
any moneys due any such Subcontractor, Supplier, or other individual or entity except as may 
otherwise be required by Laws and Regulations. 

D. Contractor shall be solely responsible for scheduling and coordinating the Work of 
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the 
Work under a direct or indirect contract with Contractor. 

E. Contractor shall require all Subcontractors, Suppliers, and such other individuals or entities 
performing or furnishing any of the Work to communicate with Engineer through Contractor. 
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F. The divisions and sections of the Specifications and the identifications of any Drawings shall not 
control Contractor in dividing the Work among Subcontractors or Suppliers or delineating the 
Work to be performed by any specific trade. 

G. All Work performed for Contractor by a Subcontractor or Supplier will be pursuant to an 
appropriate agreement between Contractor and the Subcontractor or Supplier which specifically 
binds the Subcontractor or Supplier to the applicable terms and conditions of the Contract 
Documents for the benefit of Owner and Engineer. Whenever any such agreement is with a 
Subcontractor or Supplier who is listed as a loss payee on t he property insurance provided in 
Paragraph 5.06, t he agreement between the Contractor and the Subcontractor or Supplier will 
contain provisions whereby the Subcontractor or Supplier waives all rights against Owner, 
Contractor, Engineer, and all other individuals or entities identified in the Supplementary 
Conditions to be listed as insureds or loss payees (and the officers, directors, members, partners, 
employees, agents, consultants, and subcontractors of each and any of them) for all losses and 
damages caused by, arising out of, relating to, or resulting from any of the perils or causes of loss 
covered by such policies and any other property insurance applicable to the Work. If the insurers 
on any such policies require separate waiver forms to be signed by any Subcontractor or Supplier, 
Contractor will obtain the same. 

6.07 Patent Fees and Royalties 

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in the 
performance of the Work or the incorporation in the Work of any invention, design, process, 
product, or device which is the subject of patent rights or copyrights held by others. If a particular 
invention, design, process, product, or device is specified in the Contract Documents for use in 
the performance of the Work and if, to the actual knowledge of Owner or Engineer, its use is 
subject to patent rights or copyrights calling for the payment of any license fee or royalty to 
others, the existence of such rights shall be disclosed by Owner in the Contract Documents. 

B. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold 
harmless Contractor, and its officers, directors, members, partners, employees, agents, 
consultants, and subcontractors from and against all claims, costs, losses, and damages (including 
but not limited to all fees and charges of engineers, architects, attorneys, and other professionals, 
and all court or arbitration or other dispute resolution costs) arising out of or relating to any 
infringement of patent rights or copyrights incident to the use in the performance of the Work or 
resulting from the incorporation in the Work of any invention, design, process, product, or device 
specified in the Contract Documents, but not identified as being subject to payment of any license 
fee or royalty to others required by patent rights or copyrights.   

C. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold 
harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, 
consultants and subcontractors of each and any of them from and against all claims, costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration or other dispute resolution costs) arising out of 
or relating to any infringement of patent rights or copyrights incident to the use in the 
performance of the Work or resulting from the incorporation in the Work of any invention, 
design, process, product, or device not specified in the Contract Documents. 
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6.08 Permits 

A. Unless otherwise provided in the Supplementary Conditions, Contractor shall obtain and pay for 
all construction permits and licenses. Owner shall assist Contractor, when necessary, in obtaining 
such permits and licenses. Contractor shall pay all governmental charges and inspection fees 
necessary for the prosecution of the Work which are applicable at the time of opening of Bids, or, 
if there are no Bids, on the Effective Date of the Agreement. Owner shall pay all charges of utility 
owners for connections for providing permanent service to the Work. 

6.09 Laws and Regulations 

A. Contractor shall give all notices required by and shall comply with all Laws and Regulations 
applicable to the performance of the Work. Except where otherwise expressly required by 
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for 
monitoring Contractor’s compliance with any Laws or Regulations. 

B. If Contractor performs any Work knowing or having reason to know that it is contrary to Laws or 
Regulations, Contractor shall bear all claims, costs, losses, and damages (including but not 
limited to all fees and charges of engineers, architects, attorneys, and other professionals and all 
court or arbitration or other dispute resolution costs) arising out of or relating to such Work. 
However, it shall not be Contractor’s responsibility to make certain that the Specifications and 
Drawings are in accordance with Laws and Regulations, but this shall not relieve Contractor of 
Contractor’s obligations under Paragraph 3.03. 

C. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the Effective 
Date of the Agreement if there were no Bids) having an effect on the cost or time of performance 
of the Work shall be the subject of an adjustment in Contract Price or Contract Times. If Owner 
and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any 
such adjustment, a Claim may be made therefor as provided in Paragraph 10.05. 

6.10 Taxes 

A. Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by 
Contractor in accordance with the Laws and Regulations of the place of the Project which are 
applicable during the performance of the Work. 

6.11 Use of Site and Other Areas 

A. Limitation on Use of Site and Other Areas: 

1. Contractor shall confine construction equipment, the storage of materials and equipment, and 
the operations of workers to the Site and other areas permitted by Laws and Regulations, and 
shall not unreasonably encumber the Site and other areas with construction equipment or 
other materials or equipment. Contractor shall assume full responsibility for any damage to 
any such land or area, or to the owner or occupant thereof, or of any adjacent land or areas 
resulting from the performance of the Work. 
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2. Should any claim be made by any such owner or occupant because of the performance of the 
Work, Contractor shall promptly settle with such other party by negotiation or otherwise 
resolve the claim by arbitration or other dispute resolution proceeding or at law. 

3. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold 
harmless Owner and Engineer, and the officers, directors, members, partners, employees, 
agents, consultants and subcontractors of each and any of them from and against all claims, 
costs, losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to any claim or action, legal or equitable, brought 
by any such owner or occupant against Owner, Engineer, or any other party indemnified 
hereunder to the extent caused by or based upon Contractor’s performance of the Work. 

B. Removal of Debris During Performance of the Work:  During the progress of the Work 
Contractor shall keep the Site and other areas free from accumulations of waste materials, 
rubbish, and other debris. Removal and disposal of such waste materials, rubbish, and other 
debris shall conform to applicable Laws and Regulations. 

C. Cleaning:  Prior to Substantial Completion of the Work Contractor shall clean the Site and the 
Work and make it ready for utilization by Owner. At the completion of the Work Contractor shall 
remove from the Site all tools, appliances, construction equipment and machinery, and surplus 
materials and shall restore to original condition all property not designated for alteration by the 
Contract Documents. 

D. Loading Structures:  Contractor shall not load nor permit any part of any structure to be loaded in 
any manner that will endanger the structure, nor shall Contractor subject any part of the Work or 
adjacent property to stresses or pressures that will endanger it. 

6.12 Record Documents 

A. Contractor shall maintain in a safe place at the Site one record copy of all Drawings, 
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, and written 
interpretations and clarifications in good order and annotated to show changes made during 
construction. These record documents together with all approved Samples and a counterpart of 
all approved Shop Drawings will be available to Engineer for reference. Upon completion of the 
Work, these record documents, Samples, and Shop Drawings will be delivered to Engineer for 
Owner. 

6.13 Safety and Protection 

A. Contractor shall be solely responsible for initiating, maintaining and supervising all safety 
precautions and programs in connection with the Work. Such responsibility does not relieve 
Subcontractors of their responsibility for the safety of persons or property in the performance of 
their work, nor for compliance with applicable safety Laws and Regulations.  Contractor shall 
take all necessary precautions for the safety of, and shall provide the necessary protection to 
prevent damage, injury or loss to: 
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1. all persons on the Site or who may be affected by the Work; 

2. all the Work and materials and equipment to be incorporated therein, whether in storage on or 
off the Site; and 

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 
pavements, roadways, structures, utilities, and Underground Facilities not designated for 
removal, relocation, or replacement in the course of construction. 

B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of 
persons or property, or to the protection of persons or property from damage, injury, or loss; and 
shall erect and maintain all necessary safeguards for such safety and protection. Contractor shall 
notify owners of adjacent property and of Underground Facilities and other utility owners when 
prosecution of the Work may affect them, and shall cooperate with them in the protection, 
removal, relocation, and replacement of their property. 

C. Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.  
The Supplementary Conditions identify any Owner’s safety programs that are applicable to the 
Work. 

D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s safety 
program with which Owner’s and Engineer’s employees and representatives must comply while 
at the Site. 

E. All damage, injury, or loss to any property referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused, 
directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier, or any other 
individual or entity directly or indirectly employed by any of them to perform any of the Work, or 
anyone for whose acts any of them may be liable, shall be remedied by Contractor (except 
damage or loss attributable to the fault of Drawings or Specifications or to the acts or omissions 
of Owner or Engineer or anyone employed by any of them, or anyone for whose acts any of them 
may be liable, and not attributable, directly or indirectly, in whole or in part, to the fault or 
negligence of Contractor or any Subcontractor, Supplier, or other individual or entity directly or 
indirectly employed by any of them). 

F. Contractor’s duties and responsibilities for safety and for protection of the Work shall continue 
until such time as all the Work is completed and Engineer has issued a notice to Owner and 
Contractor in accordance with Paragraph 14.07.B that the Work is acceptable (except as 
otherwise expressly provided in connection with Substantial Completion). 

6.14 Safety Representative 

A. Contractor shall designate a q ualified and experienced safety representative at the Site whose 
duties and responsibilities shall be the prevention of accidents and the maintaining and 
supervising of safety precautions and programs. 
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6.15 Hazard Communication Programs 

A. Contractor shall be responsible for coordinating any exchange of material safety data sheets or 
other hazard communication information required to be made available to or exchanged between 
or among employers at the Site in accordance with Laws or Regulations. 

6.16 Emergencies 

A. In emergencies affecting the safety or protection of persons or the Work or property at the Site or 
adjacent thereto, Contractor is obligated to act to prevent threatened damage, injury, or loss. 
Contractor shall give Engineer prompt written notice if Contractor believes that any significant 
changes in the Work or variations from the Contract Documents have been caused thereby or are 
required as a result thereof. If Engineer determines that a change in the Contract Documents is 
required because of the action taken by Contractor in response to such an emergency, a Work 
Change Directive or Change Order will be issued. 

6.17 Shop Drawings and Samples 

A. Contractor shall submit Shop Drawings and Samples to Engineer for review and approval in 
accordance with the accepted Schedule of Submittals (as required by Paragraph 2.07). Each 
submittal will be identified as Engineer may require. 

1. Shop Drawings: 

a. Submit number of copies specified in the General Requirements. 

b. Data shown on t he Shop Drawings will be complete with respect to quantities, 
dimensions, specified performance and design criteria, materials, and similar data to show 
Engineer the services, materials, and equipment Contractor proposes to provide and to 
enable Engineer to review the information for the limited purposes required by Paragraph 
6.17.D. 

2. Samples: 

a. Submit number of Samples specified in the Specifications. 

b. Clearly identify each Sample as to material, Supplier, pertinent data such as catalog 
numbers, the use for which intended and other data as Engineer may require to enable 
Engineer to review the submittal for the limited purposes required by Paragraph 6.17.D. 

B. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule of 
Submittals, any related Work performed prior to Engineer’s review and approval of the pertinent 
submittal will be at the sole expense and responsibility of Contractor. 
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C. Submittal Procedures: 

1. Before submitting each Shop Drawing or Sample, Contractor shall have: 

a. reviewed and coordinated each Shop Drawing or Sample with other Shop Drawings and 
Samples and with the requirements of the Work and the Contract Documents; 

b. determined and verified all field measurements, quantities, dimensions, specified 
performance and design criteria, installation requirements, materials, catalog numbers, 
and similar information with respect thereto; 

c. determined and verified the suitability of all materials offered with respect to the 
indicated application, fabrication, shipping, handling, storage, assembly, and installation 
pertaining to the performance of the Work; and 

d. determined and verified all information relative to Contractor’s responsibilities for 
means, methods, techniques, sequences, and procedures of construction, and safety 
precautions and programs incident thereto. 

2. Each submittal shall bear a stamp or specific written certification that Contractor has satisfied 
Contractor’s obligations under the Contract Documents with respect to Contractor’s review 
and approval of that submittal. 

3. With each submittal, Contractor shall give Engineer specific written notice of any variations 
that the Shop Drawing or Sample may have from the requirements of the Contract 
Documents. This notice shall be both a written communication separate from the Shop 
Drawings or Sample submittal; and, in addition, by a specific notation made on each Shop 
Drawing or Sample submitted to Engineer for review and approval of each such variation. 

D. Engineer’s Review: 

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the 
Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will be only 
to determine if the items covered by the submittals will, after installation or incorporation in 
the Work, conform to the information given in the Contract Documents and be compatible 
with the design concept of the completed Project as a functioning whole as indicated by the 
Contract Documents. 

2. Engineer’s review and approval will not extend to means, methods, techniques, sequences, or 
procedures of construction (except where a particular means, method, technique, sequence, or 
procedure of construction is specifically and expressly called for by the Contract Documents) 
or to safety precautions or programs incident thereto. The review and approval of a separate 
item as such will not indicate approval of the assembly in which the item functions. 

3. Engineer’s review and approval shall not relieve Contractor from responsibility for any 
variation from the requirements of the Contract Documents unless Contractor has complied 
with the requirements of Paragraph 6.17.C.3 and Engineer has given written approval of each 
such variation by specific written notation thereof incorporated in or accompanying the Shop 
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Drawing or Sample. Engineer’s review and approval shall not relieve Contractor from 
responsibility for complying with the requirements of Paragraph 6.17.C.1. 

E. Resubmittal Procedures: 

1. Contractor shall make corrections required by Engineer and shall return the required number 
of corrected copies of Shop Drawings and submit, as required, new Samples for review and 
approval. Contractor shall direct specific attention in writing to revisions other than the 
corrections called for by Engineer on previous submittals. 

6.18 Continuing the Work 

A. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or 
disagreements with Owner. No Work shall be delayed or postponed pending resolution of any 
disputes or disagreements, except as permitted by Paragraph 15.04 or as Owner and Contractor 
may otherwise agree in writing. 

6.19 Contractor’s General Warranty and Guarantee 

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the 
Contract Documents and will not be defective. Engineer and its officers, directors, members, 
partners, employees, agents, consultants, and subcontractors shall be entitled to rely on 
representation of Contractor’s warranty and guarantee. 

B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by: 

1. abuse, modification, or improper maintenance or operation by persons other than Contractor, 
Subcontractors, Suppliers, or any other individual or entity for whom Contractor is 
responsible; or  

2. normal wear and tear under normal usage. 

C. Contractor’s obligation to perform and complete the Work in accordance with the Contract 
Documents shall be absolute. None of the following will constitute an acceptance of Work that is 
not in accordance with the Contract Documents or a release of Contractor’s obligation to perform 
the Work in accordance with the Contract Documents: 

1. observations by Engineer; 

2. recommendation by Engineer or payment by Owner of any progress or final payment; 

3. the issuance of a certificate of Substantial Completion by Engineer or any payment related 
thereto by Owner;  

4. use or occupancy of the Work or any part thereof by Owner; 

5. any review and approval of a Shop Drawing or Sample submittal or the issuance of a notice 
of acceptability by Engineer; 
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6. any inspection, test, or approval by others; or 

7. any correction of defective Work by Owner. 

6.20 Indemnification 

A. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold 
harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, 
consultants and subcontractors of each and any of them from and against all claims, costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration or other dispute resolution costs) arising out of 
or relating to the performance of the Work, provided that any such claim, cost, loss, or damage is 
attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible 
property (other than the Work itself), including the loss of use resulting therefrom but only to the 
extent caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or 
any individual or entity directly or indirectly employed by any of them to perform any of the 
Work or anyone for whose acts any of them may be liable . 

B. In any and all claims against Owner or Engineer or any of their officers, directors, members, 
partners, employees, agents, consultants, or subcontractors by any employee (or the survivor or 
personal representative of such employee) of Contractor, any Subcontractor, any Supplier, or any 
individual or entity directly or indirectly employed by any of them to perform any of the Work, or 
anyone for whose acts any of them may be liable, the indemnification obligation under Paragraph 
6.20.A shall not be limited in any way by any limitation on t he amount or type of damages, 
compensation, or benefits payable by or for Contractor or any such Subcontractor, Supplier, or 
other individual or entity under workers’ compensation acts, disability benefit acts, or other 
employee benefit acts. 

C. The indemnification obligations of Contractor under Paragraph 6.20.A shall not extend to the 
liability of Engineer and Engineer’s officers, directors, members, partners, employees, agents, 
consultants and subcontractors arising out of: 

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings, opinions, 
reports, surveys, Change Orders, designs, or Specifications; or 

2. giving directions or instructions, or failing to give them, if that is the primary cause of the 
injury or damage. 

6.21 Delegation of Professional Design Services 

A. Contractor will not be required to provide professional design services unless such services are 
specifically required by the Contract Documents for a portion of the Work or unless such services 
are required to carry out Contractor’s responsibilities for construction means, methods, 
techniques, sequences and procedures. Contractor shall not be required to provide professional 
services in violation of applicable law. 

B. If professional design services or certifications by a d esign professional related to systems, 
materials or equipment are specifically required of Contractor by the Contract Documents, Owner 
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and Engineer will specify all performance and design criteria that such services must satisfy. 
Contractor shall cause such services or certifications to be provided by a properly licensed 
professional, whose signature and seal shall appear on all drawings, calculations, specifications, 
certifications, Shop Drawings and other submittals prepared by such professional. Shop 
Drawings and other submittals related to the Work designed or certified by such professional, if 
prepared by others, shall bear such professional’s written approval when submitted to Engineer. 

C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals, provided Owner 
and Engineer have specified to Contractor all performance and design criteria that such services 
must satisfy. 

D. Pursuant to this Paragraph 6.21, E ngineer’s review and approval of design calculations and 
design drawings will be only for the limited purpose of checking for conformance with 
performance and design criteria given and the design concept expressed in the Contract 
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except 
design calculations and design drawings) will be only for the purpose stated in Paragraph 
6.17.D.1. 

E. Contractor shall not be responsible for the adequacy of the performance or design criteria 
required by the Contract Documents. 

ARTICLE 7 – OTHER WORK AT THE SITE 

7.01 Related Work at Site 

A. Owner may perform other work related to the Project at the Site with Owner’s employees, or 
through other direct contracts therefor, or have other work performed by utility owners. If such 
other work is not noted in the Contract Documents, then: 

1. written notice thereof will be given to Contractor prior to starting any such other work; and  

2. if Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if 
any, of any adjustment in the Contract Price or Contract Times that should be allowed as a 
result of such other work, a Claim may be made therefor as provided in Paragraph 10.05. 

B. Contractor shall afford each other contractor who is a party to such a direct contract, each utility 
owner, and Owner, if Owner is performing other work with Owner’s employees, proper and safe 
access to the Site, provide a reasonable opportunity for the introduction and storage of materials 
and equipment and the execution of such other work, and properly coordinate the Work with 
theirs. Contractor shall do all cutting, fitting, and patching of the Work that may be required to 
properly connect or otherwise make its several parts come together and properly integrate with 
such other work. Contractor shall not endanger any work of others by cutting, excavating, or 
otherwise altering such work; provided, however, that Contractor may cut or alter others' work 
with the written consent of Engineer and the others whose work will be affected. The duties and 
responsibilities of Contractor under this Paragraph are for the benefit of such utility owners and 
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other contractors to the extent that there are comparable provisions for the benefit of Contractor 
in said direct contracts between Owner and such utility owners and other contractors. 

C. If the proper execution or results of any part of Contractor’s Work depends upon work performed 
by others under this Article 7, Contractor shall inspect such other work and promptly report to 
Engineer in writing any delays, defects, or deficiencies in such other work that render it 
unavailable or unsuitable for the proper execution and results of Contractor’s Work. Contractor’s 
failure to so report will constitute an acceptance of such other work as fit and proper for 
integration with Contractor’s Work except for latent defects and deficiencies in such other work. 

7.02 Coordination 

A. If Owner intends to contract with others for the performance of other work on the Project at the 
Site, the following will be set forth in Supplementary Conditions: 

1. the individual or entity who will have authority and responsibility for coordination of the 
activities among the various contractors will be identified; 

2. the specific matters to be covered by such authority and responsibility will be itemized; and 

3. the extent of such authority and responsibilities will be provided. 

B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority and 
responsibility for such coordination. 

7.03 Legal Relationships 

A. Paragraphs 7.01.A and 7.02 are not applicable for utilities not under the control of Owner. 

B. Each other direct contract of Owner under Paragraph 7.01.A shall provide that the other 
contractor is liable to Owner and Contractor for the reasonable direct delay and disruption costs 
incurred by Contractor as a result of the other contractor’s wrongful actions or inactions. 

C. Contractor shall be liable to Owner and any other contractor under direct contract to Owner for 
the reasonable direct delay and disruption costs incurred by such other contractor as a result of 
Contractor’s wrongful action or inactions. 

ARTICLE 8 – OWNER’S RESPONSIBILITIES 

8.01 Communications to Contractor 

A. Except as otherwise provided in these General Conditions, Owner shall issue all communications 
to Contractor through Engineer. 

8.02 Replacement of Engineer 

A. In case of termination of the employment of Engineer, Owner shall appoint an engineer to whom 
Contractor makes no reasonable objection, whose status under the Contract Documents shall be 
that of the former Engineer. 
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8.03 Furnish Data 

A. Owner shall promptly furnish the data required of Owner under the Contract Documents. 

8.04 Pay When Due 

A. Owner shall make payments to Contractor when they are due as provided in Paragraphs 14.02.C 
and 14.07.C. 

8.05 Lands and Easements; Reports and Tests 

A. Owner’s duties with respect to providing lands and easements and providing engineering surveys 
to establish reference points are set forth in Paragraphs 4.01 and 4.05. Paragraph 4.02 refers to 
Owner’s identifying and making available to Contractor copies of reports of explorations and 
tests of subsurface conditions and drawings of physical conditions relating to existing surface or 
subsurface structures at the Site. 

8.06 Insurance 

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and property 
insurance are set forth in Article 5. 

8.07 Change Orders 

A. Owner is obligated to execute Change Orders as indicated in Paragraph 10.03. 

8.08 Inspections, Tests, and Approvals 

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in 
Paragraph 13.03.B. 

8.09 Limitations on Owner’s Responsibilities 

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for, 
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety 
precautions and programs incident thereto, or for any failure of Contractor to comply with Laws 
and Regulations applicable to the performance of the Work. Owner will not be responsible for 
Contractor’s failure to perform the Work in accordance with the Contract Documents. 

8.10 Undisclosed Hazardous Environmental Condition 

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set 
forth in Paragraph 4.06. 

8.11 Evidence of Financial Arrangements 

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that financial 
arrangements have been made to satisfy Owner’s obligations under the Contract Documents. 
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8.12 Compliance with Safety Program 

A. While at the Site, Owner’s employees and representatives shall comply with the specific 
applicable requirements of Contractor’s safety programs of which Owner has been informed 
pursuant to Paragraph 6.13.D. 

ARTICLE 9 – ENGINEER’S STATUS DURING CONSTRUCTION 

9.01 Owner’s Representative 

A. Engineer will be Owner’s representative during the construction period. The duties and 
responsibilities and the limitations of authority of Engineer as Owner’s representative during 
construction are set forth in the Contract Documents. 

9.02 Visits to Site 

A. Engineer will make visits to the Site at intervals appropriate to the various stages of construction 
as Engineer deems necessary in order to observe as an experienced and qualified design 
professional the progress that has been made and the quality of the various aspects of 
Contractor’s executed Work. Based on information obtained during such visits and observations, 
Engineer, for the benefit of Owner, will determine, in general, if the Work is proceeding in 
accordance with the Contract Documents. Engineer will not be required to make exhaustive or 
continuous inspections on the Site to check the quality or quantity of the Work. Engineer’s efforts 
will be directed toward providing for Owner a greater degree of confidence that the completed 
Work will conform generally to the Contract Documents. On the basis of such visits and 
observations, Engineer will keep Owner informed of the progress of the Work and will endeavor 
to guard Owner against defective Work. 

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and 
responsibility set forth in Paragraph 9.09. Particularly, but without limitation, during or as a result 
of Engineer’s visits or observations of Contractor’s Work, Engineer will not supervise, direct, 
control, or have authority over or be responsible for Contractor’s means, methods, techniques, 
sequences, or procedures of construction, or the safety precautions and programs incident thereto, 
or for any failure of Contractor to comply with Laws and Regulations applicable to the 
performance of the Work. 

9.03 Project Representative 

A. If Owner and Engineer agree, Engineer will furnish a Resident Project Representative to assist 
Engineer in providing more extensive observation of the Work. The authority and responsibilities 
of any such Resident Project Representative and assistants will be as provided in the 
Supplementary Conditions, and limitations on the responsibilities thereof will be as provided in 
Paragraph 9.09. If Owner designates another representative or agent to represent Owner at the 
Site who is not Engineer’s consultant, agent or employee, the responsibilities and authority and 
limitations thereon of such other individual or entity will be as provided in the Supplementary 
Conditions. 
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9.04 Authorized Variations in Work 

A. Engineer may authorize minor variations in the Work from the requirements of the Contract 
Documents which do not involve an adjustment in the Contract Price or the Contract Times and 
are compatible with the design concept of the completed Project as a functioning whole as 
indicated by the Contract Documents. These may be accomplished by a Field Order and will be 
binding on Owner and also on Contractor, who shall perform the Work involved promptly. If 
Owner or Contractor believes that a Field Order justifies an adjustment in the Contract Price or 
Contract Times, or both, and the parties are unable to agree on entitlement to or on the amount or 
extent, if any, of any such adjustment, a Claim may be made therefor as provided in 
Paragraph 10.05. 

9.05 Rejecting Defective Work 

A. Engineer will have authority to reject Work which Engineer believes to be defective, or that 
Engineer believes will not produce a completed Project that conforms to the Contract Documents 
or that will prejudice the integrity of the design concept of the completed Project as a functioning 
whole as indicated by the Contract Documents. Engineer will also have authority to require 
special inspection or testing of the Work as provided in Paragraph 13.04, whether or not the 
Work is fabricated, installed, or completed. 

9.06 Shop Drawings, Change Orders and Payments 

A. In connection with Engineer’s authority, and limitations thereof, as to Shop Drawings and 
Samples, see Paragraph 6.17. 

B. In connection with Engineer’s authority, and limitations thereof, as to design calculations and 
design drawings submitted in response to a delegation of professional design services, if any, see 
Paragraph 6.21. 

C. In connection with Engineer’s authority as to Change Orders, see Articles 10, 11, and 12. 

D. In connection with Engineer’s authority as to Applications for Payment, see Article 14. 

9.07 Determinations for Unit Price Work 

A. Engineer will determine the actual quantities and classifications of Unit Price Work performed by 
Contractor. Engineer will review with Contractor the Engineer’s preliminary determinations on 
such matters before rendering a written decision thereon (by recommendation of an Application 
for Payment or otherwise). Engineer’s written decision thereon will be final and binding (except 
as modified by Engineer to reflect changed factual conditions or more accurate data) upon Owner 
and Contractor, subject to the provisions of Paragraph 10.05. 

9.08 Decisions on Requirements of Contract Documents and Acceptability of Work 

A. Engineer will be the initial interpreter of the requirements of the Contract Documents and judge 
of the acceptability of the Work thereunder. All matters in question and other matters between 
Owner and Contractor arising prior to the date final payment is due relating to the acceptability of 
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the Work, and the interpretation of the requirements of the Contract Documents pertaining to the 
performance of the Work, will be referred initially to Engineer in writing within 30 days of the 
event giving rise to the question.  

B. Engineer will, with reasonable promptness, render a written decision on t he issue referred. If 
Owner or Contractor believes that any such decision entitles them to an adjustment in the 
Contract Price or Contract Times or both, a Claim may be made under Paragraph 10.05. The date 
of Engineer’s decision shall be the date of the event giving rise to the issues referenced for the 
purposes of Paragraph 10.05.B. 

C. Engineer’s written decision on the issue referred will be final and binding on O wner and 
Contractor, subject to the provisions of Paragraph 10.05. 

D. When functioning as interpreter and judge under this Paragraph 9.08, E ngineer will not show 
partiality to Owner or Contractor and will not be liable in connection with any interpretation or 
decision rendered in good faith in such capacity. 

9.09 Limitations on Engineer’s Authority and Responsibilities 

A. Neither Engineer’s authority or responsibility under this Article 9 or under any other provision of 
the Contract Documents nor any decision made by Engineer in good faith either to exercise or not 
exercise such authority or responsibility or the undertaking, exercise, or performance of any 
authority or responsibility by Engineer shall create, impose, or give rise to any duty in contract, 
tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier, any other 
individual or entity, or to any surety for or employee or agent of any of them. 

B. Engineer will not supervise, direct, control, or have authority over or be responsible for 
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety 
precautions and programs incident thereto, or for any failure of Contractor to comply with Laws 
and Regulations applicable to the performance of the Work. Engineer will not be responsible for 
Contractor’s failure to perform the Work in accordance with the Contract Documents. 

C. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontractor, 
any Supplier, or of any other individual or entity performing any of the Work. 

D. Engineer’s review of the final Application for Payment and accompanying documentation and all 
maintenance and operating instructions, schedules, guarantees, bonds, certificates of inspection, 
tests and approvals, and other documentation required to be delivered by Paragraph 14.07.A will 
only be to determine generally that their content complies with the requirements of, and in the 
case of certificates of inspections, tests, and approvals that the results certified indicate 
compliance with, the Contract Documents. 

E. The limitations upon authority and responsibility set forth in this Paragraph 9.09 shall also apply 
to the Resident Project Representative, if any, and assistants, if any. 
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9.10 Compliance with Safety Program 

A. While at the Site, Engineer’s employees and representatives shall comply with the specific 
applicable requirements of Contractor’s safety programs of which Engineer has been informed 
pursuant to Paragraph 6.13.D.   

ARTICLE 10 – CHANGES IN THE WORK; CLAIMS 

10.01 Authorized Changes in the Work 

A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or 
from time to time, order additions, deletions, or revisions in the Work by a Change Order, or a 
Work Change Directive. Upon receipt of any such document, Contractor shall promptly proceed 
with the Work involved which will be performed under the applicable conditions of the Contract 
Documents (except as otherwise specifically provided). 

B. If Owner and Contractor are unable to agree on entitlement to, or on the amount or extent, if any, 
of an adjustment in the Contract Price or Contract Times, or both, that should be allowed as a 
result of a Work Change Directive, a C laim may be made therefor as provided in Paragraph 
10.05. 

10.02 Unauthorized Changes in the Work 

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the 
Contract Times with respect to any work performed that is not required by the Contract 
Documents as amended, modified, or supplemented as provided in Paragraph 3.04, except in the 
case of an emergency as provided in Paragraph 6.16 or  in the case of uncovering Work as 
provided in Paragraph 13.04.D. 

10.03 Execution of Change Orders 

A. Owner and Contractor shall execute appropriate Change Orders recommended by Engineer 
covering: 

1. changes in the Work which are:  (i) ordered by Owner pursuant to Paragraph 10.01.A, (ii) 
required because of acceptance of defective Work under Paragraph 13.08.A or Owner’s 
correction of defective Work under Paragraph 13.09, or (iii) agreed to by the parties; 

2. changes in the Contract Price or Contract Times which are agreed to by the parties, including 
any undisputed sum or amount of time for Work actually performed in accordance with a 
Work Change Directive; and 

3. changes in the Contract Price or Contract Times which embody the substance of any written 
decision rendered by Engineer pursuant to Paragraph 10.05; provided that, in lieu of 
executing any such Change Order, an appeal may be taken from any such decision in 
accordance with the provisions of the Contract Documents and applicable Laws and 
Regulations, but during any such appeal, Contractor shall carry on the Work and adhere to the 
Progress Schedule as provided in Paragraph 6.18.A. 

Page 94 of 237



10.04 Notification to Surety 

A. If the provisions of any bond require notice to be given to a surety of any change affecting the 
general scope of the Work or the provisions of the Contract Documents (including, but not 
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s 
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of any 
such change. 

10.05 Claims 

A. Engineer’s Decision Required:  All Claims, except those waived pursuant to Paragraph 14.09, 
shall be referred to the Engineer for decision. A decision by Engineer shall be required as a 
condition precedent to any exercise by Owner or Contractor of any rights or remedies either may 
otherwise have under the Contract Documents or by Laws and Regulations in respect of such 
Claims. 

B. Notice: Written notice stating the general nature of each Claim shall be delivered by the claimant 
to Engineer and the other party to the Contract promptly (but in no event later than 30 days) after 
the start of the event giving rise thereto. The responsibility to substantiate a Claim shall rest with 
the party making the Claim. Notice of the amount or extent of the Claim, with supporting data 
shall be delivered to the Engineer and the other party to the Contract within 60 days after the start 
of such event (unless Engineer allows additional time for claimant to submit additional or more 
accurate data in support of such Claim). A Claim for an adjustment in Contract Price shall be 
prepared in accordance with the provisions of Paragraph 12.01.B. A Claim for an adjustment in 
Contract Times shall be prepared in accordance with the provisions of Paragraph 12.02.B. Each 
Claim shall be accompanied by claimant’s written statement that the adjustment claimed is the 
entire adjustment to which the claimant believes it is entitled as a result of said event. The 
opposing party shall submit any response to Engineer and the claimant within 30 da ys after 
receipt of the claimant’s last submittal (unless Engineer allows additional time). 

C. Engineer’s Action:  Engineer will review each Claim and, within 30 days after receipt of the last 
submittal of the claimant or the last submittal of the opposing party, if any, take one of the 
following actions in writing: 

1. deny the Claim in whole or in part; 

2. approve the Claim; or 

3. notify the parties that the Engineer is unable to resolve the Claim if, in the Engineer’s sole 
discretion, it would be inappropriate for the Engineer to do s o. For purposes of further 
resolution of the Claim, such notice shall be deemed a denial. 

D. In the event that Engineer does not take action on a Claim within said 30 days, the Claim shall be 
deemed denied. 

E. Engineer’s written action under Paragraph 10.05.C or denial pursuant to Paragraphs 10.05.C.3 or 
10.05.D will be final and binding upon O wner and Contractor, unless Owner or Contractor 
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invoke the dispute resolution procedure set forth in Article 16 within 30 days of such action or 
denial. 

F. No Claim for an adjustment in Contract Price or Contract Times will be valid if not submitted in 
accordance with this Paragraph 10.05. 

ARTICLE 11 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK 

11.01 Cost of the Work 

A. Costs Included:  The term Cost of the Work means the sum of all costs, except those excluded in 
Paragraph 11.01.B, necessarily incurred and paid by Contractor in the proper performance of the 
Work. When the value of any Work covered by a Change Order or when a Claim for an 
adjustment in Contract Price is determined on t he basis of Cost of the Work, the costs to be 
reimbursed to Contractor will be only those additional or incremental costs required because of 
the change in the Work or because of the event giving rise to the Claim. Except as otherwise may 
be agreed to in writing by Owner, such costs shall be in amounts no higher than those prevailing 
in the locality of the Project, shall not include any of the costs itemized in Paragraph 11.01.B, and 
shall include only the following items: 

1. Payroll costs for employees in the direct employ of Contractor in the performance of the 
Work under schedules of job classifications agreed upon by  Owner and Contractor. Such 
employees shall include, without limitation, superintendents, foremen, and other personnel 
employed full time on the Work. Payroll costs for employees not employed full time on the 
Work shall be apportioned on the basis of their time spent on the Work. Payroll costs shall 
include, but not be limited to, salaries and wages plus the cost of fringe benefits, which shall 
include social security contributions, unemployment, excise, and payroll taxes, workers’ 
compensation, health and retirement benefits, bonuses, sick leave, vacation and holiday pay 
applicable thereto. The expenses of performing Work outside of regular working hours, on 
Saturday, Sunday, or legal holidays, shall be included in the above to the extent authorized by 
Owner. 

2. Cost of all materials and equipment furnished and incorporated in the Work, including costs 
of transportation and storage thereof, and Suppliers’ field services required in connection 
therewith. All cash discounts shall accrue to Contractor unless Owner deposits funds with 
Contractor with which to make payments, in which case the cash discounts shall accrue to 
Owner. All trade discounts, rebates and refunds and returns from sale of surplus materials and 
equipment shall accrue to Owner, and Contractor shall make provisions so that they may be 
obtained. 

3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors. If 
required by Owner, Contractor shall obtain competitive bids from subcontractors acceptable 
to Owner and Contractor and shall deliver such bids to Owner, who will then determine, with 
the advice of Engineer, which bids, if any, will be acceptable. If any subcontract provides that 
the Subcontractor is to be paid on the basis of Cost of the Work plus a fee, the 
Subcontractor’s Cost of the Work and fee shall be determined in the same manner as 
Contractor’s Cost of the Work and fee as provided in this Paragraph 11.01. 
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4. Costs of special consultants (including but not limited to engineers, architects, testing 
laboratories, surveyors, attorneys, and accountants) employed for services specifically related 
to the Work. 

5. Supplemental costs including the following: 

a. The proportion of necessary transportation, travel, and subsistence expenses of 
Contractor’s employees incurred in discharge of duties connected with the Work. 

b. Cost, including transportation and maintenance, of all materials, supplies, equipment, 
machinery, appliances, office, and temporary facilities at the Site, and hand tools not 
owned by the workers, which are consumed in the performance of the Work, and cost, 
less market value, of such items used but not consumed which remain the property of 
Contractor. 

c. Rentals of all construction equipment and machinery, and the parts thereof whether rented 
from Contractor or others in accordance with rental agreements approved by Owner with 
the advice of Engineer, and the costs of transportation, loading, unloading, assembly, 
dismantling, and removal thereof. All such costs shall be in accordance with the terms of 
said rental agreements. The rental of any such equipment, machinery, or parts shall cease 
when the use thereof is no longer necessary for the Work. 

d. Sales, consumer, use, and other similar taxes related to the Work, and for which 
Contractor is liable, as imposed by Laws and Regulations. 

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or 
anyone directly or indirectly employed by any of them or for whose acts any of them may 
be liable, and royalty payments and fees for permits and licenses. 

f. Losses and damages (and related expenses) caused by damage to the Work, not 
compensated by insurance or otherwise, sustained by Contractor in connection with the 
performance of the Work (except losses and damages within the deductible amounts of 
property insurance established in accordance with Paragraph 5.06.D), provided such 
losses and damages have resulted from causes other than the negligence of Contractor, 
any Subcontractor, or anyone directly or indirectly employed by any of them or for whose 
acts any of them may be liable. Such losses shall include settlements made with the 
written consent and approval of Owner. No such losses, damages, and expenses shall be 
included in the Cost of the Work for the purpose of determining Contractor’s fee. 

g. The cost of utilities, fuel, and sanitary facilities at the Site. 

h. Minor expenses such as telegrams, long distance telephone calls, telephone service at the 
Site, express and courier services, and similar petty cash items in connection with the 
Work. 

i. The costs of premiums for all bonds and insurance Contractor is required by the Contract 
Documents to purchase and maintain. 
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B. Costs Excluded: The term Cost of the Work shall not include any of the following items: 

1. Payroll costs and other compensation of Contractor’s officers, executives, principals (of 
partnerships and sole proprietorships), general managers, safety managers, engineers, 
architects, estimators, attorneys, auditors, accountants, purchasing and contracting agents, 
expediters, timekeepers, clerks, and other personnel employed by Contractor, whether at the 
Site or in Contractor’s principal or branch office for general administration of the Work and 
not specifically included in the agreed upon schedule of job classifications referred to in 
Paragraph 11.01.A.1 or specifically covered by Paragraph 11.01.A.4, all of which are to be 
considered administrative costs covered by the Contractor’s fee. 

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at the 
Site. 

3. Any part of Contractor’s capital expenses, including interest on C ontractor’s capital 
employed for the Work and charges against Contractor for delinquent payments. 

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or indirectly 
employed by any of them or for whose acts any of them may be liable, including but not 
limited to, the correction of defective Work, disposal of materials or equipment wrongly 
supplied, and making good any damage to property. 

5. Other overhead or general expense costs of any kind and the costs of any item not specifically 
and expressly included in Paragraphs 11.01.A. 

C. Contractor’s Fee:  When all the Work is performed on the basis of cost-plus, Contractor’s fee 
shall be determined as set forth in the Agreement. When the value of any Work covered by a 
Change Order or when a Claim for an adjustment in Contract Price is determined on the basis of 
Cost of the Work, Contractor’s fee shall be determined as set forth in Paragraph 12.01.C. 

D. Documentation:  Whenever the Cost of the Work for any purpose is to be determined pursuant to 
Paragraphs 11.01.A and 11.01.B, Contractor will establish and maintain records thereof in 
accordance with generally accepted accounting practices and submit in a f orm acceptable to 
Engineer an itemized cost breakdown together with supporting data. 

11.02 Allowances 

A. It is understood that Contractor has included in the Contract Price all allowances so named in the 
Contract Documents and shall cause the Work so covered to be performed for such sums and by 
such persons or entities as may be acceptable to Owner and Engineer. 

B. Cash Allowances: 

1. Contractor agrees that: 

a. the cash allowances include the cost to Contractor (less any applicable trade discounts) of 
materials and equipment required by the allowances to be delivered at the Site, and all 
applicable taxes; and 

Page 98 of 237



b. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead, 
profit, and other expenses contemplated for the cash allowances have been included in the 
Contract Price and not in the allowances, and no de mand for additional payment on 
account of any of the foregoing will be valid. 

C. Contingency Allowance: 

1. Contractor agrees that a contingency allowance, if any, is for the sole use of Owner to cover 
unanticipated costs. 

D. Prior to final payment, an appropriate Change Order will be issued as recommended by Engineer 
to reflect actual amounts due Contractor on account of Work covered by allowances, and the 
Contract Price shall be correspondingly adjusted. 

11.03 Unit Price Work 

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, 
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal to 
the sum of the unit price for each separately identified item of Unit Price Work times the 
estimated quantity of each item as indicated in the Agreement. 

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the 
purpose of comparison of Bids and determining an initial Contract Price. Determinations of the 
actual quantities and classifications of Unit Price Work performed by Contractor will be made by 
Engineer subject to the provisions of Paragraph 9.07. 

C. Each unit price will be deemed to include an amount considered by Contractor to be adequate to 
cover Contractor’s overhead and profit for each separately identified item. 

D. Owner or Contractor may make a Claim for an adjustment in the Contract Price in accordance 
with Paragraph 10.05 if: 

1. the quantity of any item of Unit Price Work performed by Contractor differs materially and 
significantly from the estimated quantity of such item indicated in the Agreement; and  

2. there is no corresponding adjustment with respect to any other item of Work; and 

3. Contractor believes that Contractor is entitled to an increase in Contract Price as a result of 
having incurred additional expense or Owner believes that Owner is entitled to a decrease in 
Contract Price and the parties are unable to agree as to the amount of any such increase or 
decrease. 

ARTICLE 12 – CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIMES 

12.01 Change of Contract Price 

A. The Contract Price may only be changed by a Change Order. Any Claim for an adjustment in the 
Contract Price shall be based on written notice submitted by the party making the Claim to the 
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Engineer and the other party to the Contract in accordance with the provisions of Paragraph 
10.05. 

B. The value of any Work covered by a Change Order or of any Claim for an adjustment in the 
Contract Price will be determined as follows: 

1. where the Work involved is covered by unit prices contained in the Contract Documents, by 
application of such unit prices to the quantities of the items involved (subject to the 
provisions of Paragraph 11.03); or 

2. where the Work involved is not covered by unit prices contained in the Contract Documents, 
by a mutually agreed lump sum (which may include an allowance for overhead and profit not 
necessarily in accordance with Paragraph 12.01.C.2); or 

3. where the Work involved is not covered by unit prices contained in the Contract Documents 
and agreement to a lump sum is not reached under Paragraph 12.01.B.2, on the basis of the 
Cost of the Work (determined as provided in Paragraph 11.01) plus a Contractor’s fee for 
overhead and profit (determined as provided in Paragraph 12.01.C). 

C. Contractor’s Fee:  The Contractor’s fee for overhead and profit shall be determined as follows: 

1. a mutually acceptable fixed fee; or  

2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the various 
portions of the Cost of the Work: 

a. for costs incurred under Paragraphs 11.01.A.1 and 11.01.A.2, the Contractor’s fee shall 
be 15 percent; 

b. for costs incurred under Paragraph 11.01.A.3, the Contractor’s fee shall be five percent;  

c. where one or more tiers of subcontracts are on the basis of Cost of the Work plus a fee 
and no fixed fee is agreed upon, the intent of Paragraphs 12.01.C.2.a and 12.01.C.2.b is 
that the Subcontractor who actually performs the Work, at whatever tier, will be paid a 
fee of 15 percent of the costs incurred by such Subcontractor under Paragraphs 11.01.A.1 
and 11.01.A.2 and that any higher tier Subcontractor and Contractor will each be paid a 
fee of five percent of the amount paid to the next lower tier Subcontractor; 

d. no fee shall be payable on t he basis of costs itemized under Paragraphs 11.01.A.4, 
11.01.A.5, and 11.01.B;  

e. the amount of credit to be allowed by Contractor to Owner for any change which results 
in a net decrease in cost will be the amount of the actual net decrease in cost plus a 
deduction in Contractor’s fee by an amount equal to five percent of such net decrease; 
and  
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f. when both additions and credits are involved in any one change, the adjustment in 
Contractor’s fee shall be computed on t he basis of the net change in accordance with 
Paragraphs 12.01.C.2.a through 12.01.C.2.e, inclusive. 

12.02 Change of Contract Times 

A. The Contract Times may only be changed by a Change Order. Any Claim for an adjustment in 
the Contract Times shall be based on written notice submitted by the party making the Claim to 
the Engineer and the other party to the Contract in accordance with the provisions of Paragraph 
10.05. 

B. Any adjustment of the Contract Times covered by a Change Order or any Claim for an 
adjustment in the Contract Times will be determined in accordance with the provisions of this 
Article 12. 

12.03 Delays 

A. Where Contractor is prevented from completing any part of the Work within the Contract Times 
due to delay beyond the control of Contractor, the Contract Times will be extended in an amount 
equal to the time lost due to such delay if a Claim is made therefor as provided in Paragraph 
12.02.A. Delays beyond the control of Contractor shall include, but not be limited to, acts or 
neglect by Owner, acts or neglect of utility owners or other contractors performing other work as 
contemplated by Article 7, fires, floods, epidemics, abnormal weather conditions, or acts of God. 

B. If Owner, Engineer, or other contractors or utility owners performing other work for Owner as 
contemplated by Article 7, or  anyone for whom Owner is responsible, delays, disrupts, or 
interferes with the performance or progress of the Work, then Contractor shall be entitled to an 
equitable adjustment in the Contract Price or the Contract Times, or both. Contractor’s 
entitlement to an adjustment of the Contract Times is conditioned on s uch adjustment being 
essential to Contractor’s ability to complete the Work within the Contract Times. 

C. If Contractor is delayed in the performance or progress of the Work by fire, flood, epidemic, 
abnormal weather conditions, acts of God, acts or failures to act of utility owners not under the 
control of Owner, or other causes not the fault of and beyond control of Owner and Contractor, 
then Contractor shall be entitled to an equitable adjustment in Contract Times, if such adjustment 
is essential to Contractor’s ability to complete the Work within the Contract Times. Such an 
adjustment shall be Contractor’s sole and exclusive remedy for the delays described in this 
Paragraph 12.03.C. 

D. Owner, Engineer, and their officers, directors, members, partners, employees, agents, consultants, 
or subcontractors shall not be liable to Contractor for any claims, costs, losses, or damages 
(including but not limited to all fees and charges of engineers, architects, attorneys, and other 
professionals and all court or arbitration or other dispute resolution costs) sustained by Contractor 
on or in connection with any other project or anticipated project. 
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E. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delays 
within the control of Contractor. Delays attributable to and within the control of a Subcontractor 
or Supplier shall be deemed to be delays within the control of Contractor. 

ARTICLE 13 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF 
DEFECTIVE WORK 

13.01 Notice of Defects 

A. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be 
given to Contractor. Defective Work may be rejected, corrected, or accepted as provided in this 
Article 13. 

13.02 Access to Work 

A. Owner, Engineer, their consultants and other representatives and personnel of Owner, 
independent testing laboratories, and governmental agencies with jurisdictional interests will 
have access to the Site and the Work at reasonable times for their observation, inspection, and 
testing. Contractor shall provide them proper and safe conditions for such access and advise them 
of Contractor’s safety procedures and programs so that they may comply therewith as applicable. 

13.03 Tests and Inspections 

A. Contractor shall give Engineer timely notice of readiness of the Work for all required inspections, 
tests, or approvals and shall cooperate with inspection and testing personnel to facilitate required 
inspections or tests. 

B. Owner shall employ and pay for the services of an independent testing laboratory to perform all 
inspections, tests, or approvals required by the Contract Documents except: 

1. for inspections, tests, or approvals covered by Paragraphs 13.03.C and 13.03.D below; 

2. that costs incurred in connection with tests or inspections conducted pursuant to Paragraph 
13.04.B shall be paid as provided in Paragraph 13.04.C; and 

3. as otherwise specifically provided in the Contract Documents. 

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof) 
specifically to be inspected, tested, or approved by an employee or other representative of such 
public body, Contractor shall assume full responsibility for arranging and obtaining such 
inspections, tests, or approvals, pay all costs in connection therewith, and furnish Engineer the 
required certificates of inspection or approval. 

D. Contractor shall be responsible for arranging and obtaining and shall pay all costs in connection 
with any inspections, tests, or approvals required for Owner’s and Engineer’s acceptance of 
materials or equipment to be incorporated in the Work; or acceptance of materials, mix designs, 
or equipment submitted for approval prior to Contractor’s purchase thereof for incorporation in 
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the Work. Such inspections, tests, or approvals shall be performed by organizations acceptable to 
Owner and Engineer. 

E. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by 
Contractor without written concurrence of Engineer, Contractor shall, if requested by Engineer, 
uncover such Work for observation. 

F. Uncovering Work as provided in Paragraph 13.03.E shall be at Contractor’s expense unless 
Contractor has given Engineer timely notice of Contractor’s intention to cover the same and 
Engineer has not acted with reasonable promptness in response to such notice. 

13.04 Uncovering Work 

A. If any Work is covered contrary to the written request of Engineer, it must, if requested by 
Engineer, be uncovered for Engineer’s observation and replaced at Contractor’s expense. 

B. If Engineer considers it necessary or advisable that covered Work be observed by Engineer or 
inspected or tested by others, Contractor, at Engineer’s request, shall uncover, expose, or 
otherwise make available for observation, inspection, or testing as Engineer may require, that 
portion of the Work in question, furnishing all necessary labor, material, and equipment. 

C. If it is found that the uncovered Work is defective, Contractor shall pay all claims, costs, losses, 
and damages (including but not limited to all fees and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration or other dispute resolution costs) arising out of 
or relating to such uncovering, exposure, observation, inspection, and testing, and of satisfactory 
replacement or reconstruction (including but not limited to all costs of repair or replacement of 
work of others); and Owner shall be entitled to an appropriate decrease in the Contract Price. If 
the parties are unable to agree as to the amount thereof, Owner may make a Claim therefor as 
provided in Paragraph 10.05. 

D. If the uncovered Work is not found to be defective, Contractor shall be allowed an increase in the 
Contract Price or an extension of the Contract Times, or both, directly attributable to such 
uncovering, exposure, observation, inspection, testing, replacement, and reconstruction. If the 
parties are unable to agree as to the amount or extent thereof, Contractor may make a Claim 
therefor as provided in Paragraph 10.05. 

13.05 Owner May Stop the Work 

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable 
materials or equipment, or fails to perform the Work in such a way that the completed Work will 
conform to the Contract Documents, Owner may order Contractor to stop the Work, or any 
portion thereof, until the cause for such order has been eliminated; however, this right of Owner 
to stop the Work shall not give rise to any duty on the part of Owner to exercise this right for the 
benefit of Contractor, any Subcontractor, any Supplier, any other individual or entity, or any 
surety for, or employee or agent of any of them. 
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13.06 Correction or Removal of Defective Work 

A. Promptly after receipt of written notice, Contractor shall correct all defective Work, whether or 
not fabricated, installed, or completed, or, if the Work has been rejected by Engineer, remove it 
from the Project and replace it with Work that is not defective. Contractor shall pay all claims, 
costs, losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to such correction or removal (including but not limited 
to all costs of repair or replacement of work of others). 

B. When correcting defective Work under the terms of this Paragraph 13.06 or Paragraph 13.07, 
Contractor shall take no action that would void or otherwise impair Owner’s special warranty and 
guarantee, if any, on said Work. 

13.07 Correction Period 

A. If within one year after the date of Substantial Completion (or such longer period of time as may 
be prescribed by the terms of any applicable special guarantee required by the Contract 
Documents) or by any specific provision of the Contract Documents, any Work is found to be 
defective, or if the repair of any damages to the land or areas made available for Contractor’s use 
by Owner or permitted by Laws and Regulations as contemplated in Paragraph 6.11.A is found to 
be defective, Contractor shall promptly, without cost to Owner and in accordance with Owner’s 
written instructions: 

1. repair such defective land or areas; or  

2. correct such defective Work; or 

3. if the defective Work has been rejected by Owner, remove it from the Project and replace it 
with Work that is not defective, and  

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the work 
of others or other land or areas resulting therefrom. 

B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or in an 
emergency where delay would cause serious risk of loss or damage, Owner may have the 
defective Work corrected or repaired or may have the rejected Work removed and replaced. All 
claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and all court or arbitration or other dispute 
resolution costs) arising out of or relating to such correction or repair or such removal and 
replacement (including but not limited to all costs of repair or replacement of work of others) will 
be paid by Contractor. 

C. In special circumstances where a p articular item of equipment is placed in continuous service 
before Substantial Completion of all the Work, the correction period for that item may start to run 
from an earlier date if so provided in the Specifications. 
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D. Where defective Work (and damage to other Work resulting therefrom) has been corrected or 
removed and replaced under this Paragraph 13.07, the correction period hereunder with respect to 
such Work will be extended for an additional period of one year after such correction or removal 
and replacement has been satisfactorily completed. 

E. Contractor’s obligations under this Paragraph 13.07 a re in addition to any other obligation or 
warranty. The provisions of this Paragraph 13.07 shall not be construed as a substitute for, or a 
waiver of, the provisions of any applicable statute of limitation or repose. 

13.08 Acceptance of Defective Work 

A. If, instead of requiring correction or removal and replacement of defective Work, Owner (and, 
prior to Engineer’s recommendation of final payment, Engineer) prefers to accept it, Owner may 
do so. Contractor shall pay all claims, costs, losses, and damages (including but not limited to all 
fees and charges of engineers, architects, attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) attributable to Owner’s evaluation of and 
determination to accept such defective Work (such costs to be approved by Engineer as to 
reasonableness) and for the diminished value of the Work to the extent not otherwise paid by 
Contractor pursuant to this sentence. If any such acceptance occurs prior to Engineer’s 
recommendation of final payment, a Change Order will be issued incorporating the necessary 
revisions in the Contract Documents with respect to the Work, and Owner shall be entitled to an 
appropriate decrease in the Contract Price, reflecting the diminished value of Work so accepted. 
If the parties are unable to agree as to the amount thereof, Owner may make a Claim therefor as 
provided in Paragraph 10.05. If the acceptance occurs after such recommendation, an appropriate 
amount will be paid by Contractor to Owner. 

13.09 Owner May Correct Defective Work 

A. If Contractor fails within a reasonable time after written notice from Engineer to correct defective 
Work, or to remove and replace rejected Work as required by Engineer in accordance with 
Paragraph 13.06.A, or if Contractor fails to perform the Work in accordance with the Contract 
Documents, or if Contractor fails to comply with any other provision of the Contract Documents, 
Owner may, after seven days written notice to Contractor, correct, or remedy any such deficiency. 

B. In exercising the rights and remedies under this Paragraph 13.09, Owner shall proceed 
expeditiously. In connection with such corrective or remedial action, Owner may exclude 
Contractor from all or part of the Site, take possession of all or part of the Work and suspend 
Contractor’s services related thereto, take possession of Contractor’s tools, appliances, 
construction equipment and machinery at the Site, and incorporate in the Work all materials and 
equipment stored at the Site or for which Owner has paid Contractor but which are stored 
elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employees, 
Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to enable 
Owner to exercise the rights and remedies under this Paragraph. 

C. All claims, costs, losses, and damages (including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals and all court or arbitration or other 
dispute resolution costs) incurred or sustained by Owner in exercising the rights and remedies 
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under this Paragraph 13.09 will be charged against Contractor, and a Change Order will be issued 
incorporating the necessary revisions in the Contract Documents with respect to the Work; and 
Owner shall be entitled to an appropriate decrease in the Contract Price. If the parties are unable 
to agree as to the amount of the adjustment, Owner may make a Claim therefor as provided in 
Paragraph 10.05. Such claims, costs, losses and damages will include but not be limited to all 
costs of repair, or replacement of work of others destroyed or damaged by correction, removal, or 
replacement of Contractor’s defective Work. 

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in the 
performance of the Work attributable to the exercise by Owner of Owner’s rights and remedies 
under this Paragraph 13.09. 

ARTICLE 14 – PAYMENTS TO CONTRACTOR AND COMPLETION 

14.01 Schedule of Values 

A. The Schedule of Values established as provided in Paragraph 2.07.A will serve as the basis for 
progress payments and will be incorporated into a form of Application for Payment acceptable to 
Engineer. Progress payments on account of Unit Price Work will be based on the number of units 
completed. 

14.02 Progress Payments 

A. Applications for Payments: 

1. At least 20 days before the date established in the Agreement for each progress payment (but 
not more often than once a month), Contractor shall submit to Engineer for review an 
Application for Payment filled out and signed by Contractor covering the Work completed as 
of the date of the Application and accompanied by such supporting documentation as is 
required by the Contract Documents. If payment is requested on the basis of materials and 
equipment not incorporated in the Work but delivered and suitably stored at the Site or at 
another location agreed to in writing, the Application for Payment shall also be accompanied 
by a bill of sale, invoice, or other documentation warranting that Owner has received the 
materials and equipment free and clear of all Liens and evidence that the materials and 
equipment are covered by appropriate property insurance or other arrangements to protect 
Owner’s interest therein, all of which must be satisfactory to Owner. 

2. Beginning with the second Application for Payment, each Application shall include an 
affidavit of Contractor stating that all previous progress payments received on account of the 
Work have been applied on a ccount to discharge Contractor’s legitimate obligations 
associated with prior Applications for Payment. 

3. The amount of retainage with respect to progress payments will be as stipulated in the 
Agreement. 

B. Review of Applications: 
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1. Engineer will, within 10 days after receipt of each Application for Payment, either indicate in 
writing a recommendation of payment and present the Application to Owner or return the 
Application to Contractor indicating in writing Engineer’s reasons for refusing to recommend 
payment. In the latter case, Contractor may make the necessary corrections and resubmit the 
Application. 

2. Engineer’s recommendation of any payment requested in an Application for Payment will 
constitute a representation by Engineer to Owner, based on Engineer’s observations of the 
executed Work as an experienced and qualified design professional, and on E ngineer’s 
review of the Application for Payment and the accompanying data and schedules, that to the 
best of Engineer’s knowledge, information and belief: 

a. the Work has progressed to the point indicated; 

b. the quality of the Work is generally in accordance with the Contract Documents (subject 
to an evaluation of the Work as a functioning whole prior to or upon Substantial 
Completion, the results of any subsequent tests called for in the Contract Documents, a 
final determination of quantities and classifications for Unit Price Work under Paragraph 
9.07, and any other qualifications stated in the recommendation); and 

c. the conditions precedent to Contractor’s being entitled to such payment appear to have 
been fulfilled in so far as it is Engineer’s responsibility to observe the Work. 

3. By recommending any such payment Engineer will not thereby be deemed to have 
represented that: 

a. inspections made to check the quality or the quantity of the Work as it has been 
performed have been exhaustive, extended to every aspect of the Work in progress, or 
involved detailed inspections of the Work beyond the responsibilities specifically 
assigned to Engineer in the Contract Documents; or  

b. there may not be other matters or issues between the parties that might entitle Contractor 
to be paid additionally by Owner or entitle Owner to withhold payment to Contractor. 

4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending payments 
nor Engineer’s recommendation of any payment, including final payment, will impose 
responsibility on Engineer: 

a. to supervise, direct, or control the Work, or 

b. for the means, methods, techniques, sequences, or procedures of construction, or the 
safety precautions and programs incident thereto, or 

c. for Contractor’s failure to comply with Laws and Regulations applicable to Contractor’s 
performance of the Work, or 

d. to make any examination to ascertain how or for what purposes Contractor has used the 
moneys paid on account of the Contract Price, or  
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e. to determine that title to any of the Work, materials, or equipment has passed to Owner 
free and clear of any Liens. 

5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s 
opinion, it would be incorrect to make the representations to Owner stated in 
Paragraph 14.02.B.2. Engineer may also refuse to recommend any such payment or, because 
of subsequently discovered evidence or the results of subsequent inspections or tests, revise 
or revoke any such payment recommendation previously made, to such extent as may be 
necessary in Engineer’s opinion to protect Owner from loss because: 

a. the Work is defective, or completed Work has been damaged, requiring correction or 
replacement; 

b. the Contract Price has been reduced by Change Orders; 

c. Owner has been required to correct defective Work or complete Work in accordance with 
Paragraph 13.09; or 

d. Engineer has actual knowledge of the occurrence of any of the events enumerated in 
Paragraph 15.02.A. 

C. Payment Becomes Due: 

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s 
recommendation, the amount recommended will (subject to the provisions of Paragraph 
14.02.D) become due, and when due will be paid by Owner to Contractor. 

D. Reduction in Payment: 

1. Owner may refuse to make payment of the full amount recommended by Engineer because: 

a. claims have been made against Owner on account of Contractor’s performance or 
furnishing of the Work; 

b. Liens have been filed in connection with the Work, except where Contractor has 
delivered a specific bond satisfactory to Owner to secure the satisfaction and discharge of 
such Liens; 

c. there are other items entitling Owner to a set-off against the amount recommended; or 

d. Owner has actual knowledge of the occurrence of any of the events enumerated in 
Paragraphs 14.02.B.5.a through 14.02.B.5.c or Paragraph 15.02.A. 

2. If Owner refuses to make payment of the full amount recommended by Engineer, Owner will 
give Contractor immediate written notice (with a copy to Engineer) stating the reasons for 
such action and promptly pay Contractor any amount remaining after deduction of the 
amount so withheld. Owner shall promptly pay Contractor the amount so withheld, or any 
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adjustment thereto agreed to by Owner and Contractor, when Contractor remedies the reasons 
for such action. 

3. Upon a subsequent determination that Owner’s refusal of payment was not justified, the 
amount wrongfully withheld shall be treated as an amount due as determined by Paragraph 
14.02.C.1 and subject to interest as provided in the Agreement. 

14.03 Contractor’s Warranty of Title 

A. Contractor warrants and guarantees that title to all Work, materials, and equipment covered by 
any Application for Payment, whether incorporated in the Project or not, will pass to Owner no 
later than the time of payment free and clear of all Liens. 

14.04 Substantial Completion 

A. When Contractor considers the entire Work ready for its intended use Contractor shall notify 
Owner and Engineer in writing that the entire Work is substantially complete (except for items 
specifically listed by Contractor as incomplete) and request that Engineer issue a cer tificate of 
Substantial Completion. 

B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an 
inspection of the Work to determine the status of completion. If Engineer does not consider the 
Work substantially complete, Engineer will notify Contractor in writing giving the reasons 
therefor. 

C. If Engineer considers the Work substantially complete, Engineer will deliver to Owner a tentative 
certificate of Substantial Completion which shall fix the date of Substantial Completion. There 
shall be attached to the certificate a tentative list of items to be completed or corrected before 
final payment. Owner shall have seven days after receipt of the tentative certificate during which 
to make written objection to Engineer as to any provisions of the certificate or attached list. If, 
after considering such objections, Engineer concludes that the Work is not substantially 
complete, Engineer will, within 14 days after submission of the tentative certificate to Owner, 
notify Contractor in writing, stating the reasons therefor. If, after consideration of Owner’s 
objections, Engineer considers the Work substantially complete, Engineer will, within said 14 
days, execute and deliver to Owner and Contractor a d efinitive certificate of Substantial 
Completion (with a revised tentative list of items to be completed or corrected) reflecting such 
changes from the tentative certificate as Engineer believes justified after consideration of any 
objections from Owner. 

D. At the time of delivery of the tentative certificate of Substantial Completion, Engineer will 
deliver to Owner and Contractor a written recommendation as to division of responsibilities 
pending final payment between Owner and Contractor with respect to security, operation, safety, 
and protection of the Work, maintenance, heat, utilities, insurance, and warranties and 
guarantees. Unless Owner and Contractor agree otherwise in writing and so inform Engineer in 
writing prior to Engineer’s issuing the definitive certificate of Substantial Completion, Engineer’s 
aforesaid recommendation will be binding on Owner and Contractor until final payment. 
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E. Owner shall have the right to exclude Contractor from the Site after the date of Substantial 
Completion subject to allowing Contractor reasonable access to remove its property and 
complete or correct items on the tentative list. 

14.05 Partial Utilization 

A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially 
completed part of the Work which has specifically been identified in the Contract Documents, or 
which Owner, Engineer, and Contractor agree constitutes a separately functioning and usable part 
of the Work that can be used by Owner for its intended purpose without significant interference 
with Contractor’s performance of the remainder of the Work, subject to the following conditions: 

1. Owner at any time may request Contractor in writing to permit Owner to use or occupy any 
such part of the Work which Owner believes to be ready for its intended use and substantially 
complete. If and when Contractor agrees that such part of the Work is substantially complete, 
Contractor, Owner, and Engineer will follow the procedures of Paragraph 14.04.A through D 
for that part of the Work. 

2. Contractor at any time may notify Owner and Engineer in writing that Contractor considers 
any such part of the Work ready for its intended use and substantially complete and request 
Engineer to issue a certificate of Substantial Completion for that part of the Work. 

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer shall 
make an inspection of that part of the Work to determine its status of completion. If Engineer 
does not consider that part of the Work to be substantially complete, Engineer will notify 
Owner and Contractor in writing giving the reasons therefor. If Engineer considers that part 
of the Work to be substantially complete, the provisions of Paragraph 14.04 will apply with 
respect to certification of Substantial Completion of that part of the Work and the division of 
responsibility in respect thereof and access thereto. 

4. No use or occupancy or separate operation of part of the Work may occur prior to compliance 
with the requirements of Paragraph 5.10 regarding property insurance. 

14.06 Final Inspection 

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is 
complete, Engineer will promptly make a final inspection with Owner and Contractor and will 
notify Contractor in writing of all particulars in which this inspection reveals that the Work is 
incomplete or defective. Contractor shall immediately take such measures as are necessary to 
complete such Work or remedy such deficiencies. 
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14.07 Final Payment 

A. Application for Payment: 

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections 
identified during the final inspection and has delivered, in accordance with the Contract 
Documents, all maintenance and operating instructions, schedules, guarantees, bonds, 
certificates or other evidence of insurance, certificates of inspection, marked-up record 
documents (as provided in Paragraph 6.12), and other documents, Contractor may make 
application for final payment following the procedure for progress payments. 

2. The final Application for Payment shall be accompanied (except as previously delivered) by: 

a. all documentation called for in the Contract Documents, including but not limited to the 
evidence of insurance required by Paragraph 5.04.B.6; 

b. consent of the surety, if any, to final payment;  

c. a list of all Claims against Owner that Contractor believes are unsettled; and  

d. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien 
rights arising out of or Liens filed in connection with the Work. 

3. In lieu of the releases or waivers of Liens specified in Paragraph 14.07.A.2 and as approved 
by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor 
that:  ( i) the releases and receipts include all labor, services, material, and equipment for 
which a Lien could be filed; and (ii) all payrolls, material and equipment bills, and other 
indebtedness connected with the Work for which Owner might in any way be responsible, or 
which might in any way result in liens or other burdens on Owner's property, have been paid 
or otherwise satisfied. If any Subcontractor or Supplier fails to furnish such a release or 
receipt in full, Contractor may furnish a bond or  other collateral satisfactory to Owner to 
indemnify Owner against any Lien. 

B. Engineer’s Review of Application and Acceptance: 

1. If, on t he basis of Engineer’s observation of the Work during construction and final 
inspection, and Engineer’s review of the final Application for Payment and accompanying 
documentation as required by the Contract Documents, Engineer is satisfied that the Work 
has been completed and Contractor’s other obligations under the Contract Documents have 
been fulfilled, Engineer will, within ten days after receipt of the final Application for 
Payment, indicate in writing Engineer’s recommendation of payment and present the 
Application for Payment to Owner for payment. At the same time Engineer will also give 
written notice to Owner and Contractor that the Work is acceptable subject to the provisions 
of Paragraph 14.09. O therwise, Engineer will return the Application for Payment to 
Contractor, indicating in writing the reasons for refusing to recommend final payment, in 
which case Contractor shall make the necessary corrections and resubmit the Application for 
Payment. 
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C. Payment Becomes Due: 

1. Thirty days after the presentation to Owner of the Application for Payment and 
accompanying documentation, the amount recommended by Engineer, less any sum Owner is 
entitled to set off against Engineer’s recommendation, including but not limited to liquidated 
damages, will become due and will be paid by Owner to Contractor. 

14.08 Final Completion Delayed 

A. If, through no fault of Contractor, final completion of the Work is significantly delayed, and if 
Engineer so confirms, Owner shall, upon receipt of Contractor’s final Application for Payment 
(for Work fully completed and accepted) and recommendation of Engineer, and without 
terminating the Contract, make payment of the balance due for that portion of the Work fully 
completed and accepted. If the remaining balance to be held by Owner for Work not fully 
completed or corrected is less than the retainage stipulated in the Agreement, and if bonds have 
been furnished as required in Paragraph 5.01, the written consent of the surety to the payment of 
the balance due for that portion of the Work fully completed and accepted shall be submitted by 
Contractor to Engineer with the Application for such payment. Such payment shall be made 
under the terms and conditions governing final payment, except that it shall not constitute a 
waiver of Claims. 

14.09 Waiver of Claims 

A. The making and acceptance of final payment will constitute: 

1. a waiver of all Claims by Owner against Contractor, except Claims arising from unsettled 
Liens, from defective Work appearing after final inspection pursuant to Paragraph 14.06, 
from failure to comply with the Contract Documents or the terms of any special guarantees 
specified therein, or from Contractor’s continuing obligations under the Contract Documents; 
and 

2. a waiver of all Claims by Contractor against Owner other than those previously made in 
accordance with the requirements herein and expressly acknowledged by Owner in writing as 
still unsettled. 

ARTICLE 15 – SUSPENSION OF WORK AND TERMINATION 

15.01 Owner May Suspend Work 

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period 
of not more than 90 consecutive days by notice in writing to Contractor and Engineer which will 
fix the date on which Work will be resumed. Contractor shall resume the Work on the date so 
fixed. Contractor shall be granted an adjustment in the Contract Price or an extension of the 
Contract Times, or both, directly attributable to any such suspension if Contractor makes a Claim 
therefor as provided in Paragraph 10.05. 

Page 112 of 237



15.02 Owner May Terminate for Cause 

A. The occurrence of any one or more of the following events will justify termination for cause: 

1. Contractor’s persistent failure to perform the Work in accordance with the Contract 
Documents (including, but not limited to, failure to supply sufficient skilled workers or 
suitable materials or equipment or failure to adhere to the Progress Schedule established 
under Paragraph 2.07 as adjusted from time to time pursuant to Paragraph 6.04); 

2. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; 

3. Contractor’s repeated disregard of the authority of Engineer; or 

4. Contractor’s violation in any substantial way of any provisions of the Contract Documents. 

B. If one or more of the events identified in Paragraph 15.02.A occur, Owner may, after giving 
Contractor (and surety) seven days written notice of its intent to terminate the services of 
Contractor: 

1. exclude Contractor from the Site, and take possession of the Work and of all Contractor’s 
tools, appliances, construction equipment, and machinery at the Site, and use the same to the 
full extent they could be used by Contractor (without liability to Contractor for trespass or 
conversion);  

2. incorporate in the Work all materials and equipment stored at the Site or for which Owner 
has paid Contractor but which are stored elsewhere; and  

3. complete the Work as Owner may deem expedient. 

C. If Owner proceeds as provided in Paragraph 15.02.B, Contractor shall not be entitled to receive 
any further payment until the Work is completed. If the unpaid balance of the Contract Price 
exceeds all claims, costs, losses, and damages (including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals and all court or arbitration or other 
dispute resolution costs) sustained by Owner arising out of or relating to completing the Work, 
such excess will be paid to Contractor. If such claims, costs, losses, and damages exceed such 
unpaid balance, Contractor shall pay the difference to Owner. Such claims, costs, losses, and 
damages incurred by Owner will be reviewed by Engineer as to their reasonableness and, when 
so approved by Engineer, incorporated in a Change Order. When exercising any rights or 
remedies under this Paragraph, Owner shall not be required to obtain the lowest price for the 
Work performed. 

D. Notwithstanding Paragraphs 15.02.B and 15.02.C, Contractor’s services will not be terminated if 
Contractor begins within seven days of receipt of notice of intent to terminate to correct its failure 
to perform and proceeds diligently to cure such failure within no more than 30 days of receipt of 
said notice. 

E. Where Contractor’s services have been so terminated by Owner, the termination will not affect 
any rights or remedies of Owner against Contractor then existing or which may thereafter accrue. 
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Any retention or payment of moneys due Contractor by Owner will not release Contractor from 
liability. 

F. If and to the extent that Contractor has provided a performance bond unde r the provisions of 
Paragraph 5.01.A, the termination procedures of that bond s hall supersede the provisions of 
Paragraphs 15.02.B and 15.02.C. 

15.03 Owner May Terminate For Convenience 

A. Upon seven days written notice to Contractor and Engineer, Owner may, without cause and 
without prejudice to any other right or remedy of Owner, terminate the Contract. In such case, 
Contractor shall be paid for (without duplication of any items): 

1. completed and acceptable Work executed in accordance with the Contract Documents prior 
to the effective date of termination, including fair and reasonable sums for overhead and 
profit on such Work; 

2. expenses sustained prior to the effective date of termination in performing services and 
furnishing labor, materials, or equipment as required by the Contract Documents in 
connection with uncompleted Work, plus fair and reasonable sums for overhead and profit on 
such expenses; 

3. all claims, costs, losses, and damages (including but not limited to all fees and charges of 
engineers, architects, attorneys, and other professionals and all court or arbitration or other 
dispute resolution costs) incurred in settlement of terminated contracts with Subcontractors, 
Suppliers, and others; and 

4. reasonable expenses directly attributable to termination. 

B. Contractor shall not be paid on a ccount of loss of anticipated profits or revenue or other 
economic loss arising out of or resulting from such termination. 

15.04 Contractor May Stop Work or Terminate 

A. If, through no act or fault of Contractor, (i) the Work is suspended for more than 90 consecutive 
days by Owner or under an order of court or other public authority, or (ii) Engineer fails to act on 
any Application for Payment within 30 days after it is submitted, or (iii) Owner fails for 30 days 
to pay Contractor any sum finally determined to be due, then Contractor may, upon seven days 
written notice to Owner and Engineer, and provided Owner or Engineer do not  remedy such 
suspension or failure within that time, terminate the Contract and recover from Owner payment 
on the same terms as provided in Paragraph 15.03. 

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if Engineer 
has failed to act on an Application for Payment within 30 days after it is submitted, or Owner has 
failed for 30 days to pay Contractor any sum finally determined to be due, Contractor may, seven 
days after written notice to Owner and Engineer, stop the Work until payment is made of all such 
amounts due Contractor, including interest thereon. The provisions of this Paragraph 15.04 are 
not intended to preclude Contractor from making a Claim under Paragraph 10.05 f or an 
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adjustment in Contract Price or Contract Times or otherwise for expenses or damage directly 
attributable to Contractor’s stopping the Work as permitted by this Paragraph. 

ARTICLE 16 – DISPUTE RESOLUTION 

16.01 Methods and Procedures 

A. Either Owner or Contractor may request mediation of any Claim submitted to Engineer for a 
decision under Paragraph 10.05 before such decision becomes final and binding. The mediation 
will be governed by the Construction Industry Mediation Rules of the American Arbitration 
Association in effect as of the Effective Date of the Agreement. The request for mediation shall 
be submitted in writing to the American Arbitration Association and the other party to the 
Contract. Timely submission of the request shall stay the effect of Paragraph 10.05.E. 

B. Owner and Contractor shall participate in the mediation process in good faith. The process shall 
be concluded within 60 days of filing of the request. The date of termination of the mediation 
shall be determined by application of the mediation rules referenced above. 

C. If the Claim is not resolved by mediation, Engineer’s action under Paragraph 10.05.C or a denial 
pursuant to Paragraphs 10.05.C.3 or 10.05.D shall become final and binding 30 da ys after 
termination of the mediation unless, within that time period, Owner or Contractor: 

1. elects in writing to invoke any dispute resolution process provided for in the Supplementary 
Conditions; or 

2. agrees with the other party to submit the Claim to another dispute resolution process; or 

3. gives written notice to the other party of the intent to submit the Claim to a court of 
competent jurisdiction. 

ARTICLE 17 – MISCELLANEOUS 

17.01 Giving Notice 

A. Whenever any provision of the Contract Documents requires the giving of written notice, it will 
be deemed to have been validly given if: 

1. delivered in person to the individual or to a member of the firm or to an officer of the 
corporation for whom it is intended; or 

2. delivered at or sent by registered or certified mail, postage prepaid, to the last business 
address known to the giver of the notice. 

17.02 Computation of Times 

A. When any period of time is referred to in the Contract Documents by days, it will be computed to 
exclude the first and include the last day of such period. If the last day of any such period falls on 
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a Saturday or Sunday or on a day made a legal holiday by the law of the applicable jurisdiction, 
such day will be omitted from the computation. 

17.03 Cumulative Remedies 

A. The duties and obligations imposed by these General Conditions and the rights and remedies 
available hereunder to the parties hereto are in addition to, and are not to be construed in any way 
as a limitation of, any rights and remedies available to any or all of them which are otherwise 
imposed or available by Laws or Regulations, by special warranty or guarantee, or by other 
provisions of the Contract Documents. The provisions of this Paragraph will be as effective as if 
repeated specifically in the Contract Documents in connection with each particular duty, 
obligation, right, and remedy to which they apply. 

17.04 Survival of Obligations 

A. All representations, indemnifications, warranties, and guarantees made in, required by, or given 
in accordance with the Contract Documents, as well as all continuing obligations indicated in the 
Contract Documents, will survive final payment, completion, and acceptance of the Work or 
termination or completion of the Contract or termination of the services of Contractor. 

17.05 Controlling Law 

A. This Contract is to be governed by the law of the state in which the Project is located. 

17.06 Headings 

A. Article and paragraph headings are inserted for convenience only and do not constitute parts of 
these General Conditions.  
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 SUPPLEMENTAL GENERAL CONDITIONS 
 
 
1. COPIES OF DOCUMENTS 
 
1.1 Section 2.02 of the General Conditions is hereby modified.  The Contractor will be furnished 

with three complete sets of plans and specifications.  Any additional sets required can be 
purchased for the payment fee as stipulated in the Advertisement for Bids. 

 
2. SUBCONTRACTORS, SUPPLIERS AND OTHERS 
 
2.1 The Contractor will be required to submit a list of Subcontractors, Suppliers and other persons 

and organizations (including those who are to furnish the principal items of material and 
equipment) to the Owner in advance of the specified date prior to the Effective Date of the 
Agreement. 

 
3.  SALVAGE MATERIAL 
 
3.1 All metals and devices removed from the project that can be returned for scrap shall be the 

property of the owner.  Owner shall have first right of refusal on all items that are to be 
demolished, removed or scrapped from the project.  Contractor shall provide a list of such 
items in written form to the owner.  Prior to the contractor salvaging any material for his own 
gain, the contractor shall obtain written approval from the owner. 

 
4. SHOP DRAWINGS AND SAMPLES 
 
4.1 Section 6.17 of the General Conditions is hereby modified to require all shop drawings to bear 

a stamp reading ΑThe Contractor hereby represents that all field measurements, field 
construction criteria, materials, dimensions, catalog numbers and other similar data have been 
determined and verified and that each shop drawing and sample has been checked and 
coordinated with the requirements of the work and of the contract documents along with the 
name of the Contractor. 

 
5. PAYMENTS TO CONTRACTOR 
 
5.1 Monthly estimates for payment shall be submitted to the office of the Engineer by the Friday 

nearest the 25th of each month.   
 
6. AS-BUILTS 
 
6.1 The General Contractor shall be responsible for providing a complete set of marked up as-

built/record drawings to the Engineer for review and approval prior to final payment.  The 
General Contractor shall be responsible for securing the same from all subcontractors and 
suppliers.  Both vertical and horizontal final locations for all structures, pipelines, and related 
appurtenances shall be provided.  Vertical locations shall be tied to project bench mark 
elevations and horizontal locations shall be tied to property lines, right-of-ways, roadway 
centerline or other above grade permanent fixture. 

 
7. OR EQUAL 
 
7.1 Where "or equal" or "approved equal" occurs in the specifications, the Contractor will be 

allowed under the procedure outlined below to submit for approval prior to the bid opening 
detailed information concerning alternative products.  The information shall contain: 
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1) A copy of the contract specifications that name the materials, products and 
manufacturers as specified. 

 
2) The manufacturers specifications for the materials, products and performance of the 

proposed alternative. 
 

3) Submittals concerning all proposed substitutions shall be submitted in writing to the 
Engineer 14 days or more prior to the date of the bid opening.  All submittals shall be 
made in good faith and shall be certified as verifiably equal or superior to the specified 
item. 

 
4) All submittals shall include all data that would be present in construction drawings and 

specifications, including complete names and descriptions, dimensions, performance 
verification, and latest catalog numbers. 

 
5) If a new material is proposed for substitution, data shall be provided on laboratory tests 

and standards that have been observed in the design of the product. 
 

6) If a new fabricator is proposed, information concerning his capabilities and experience 
shall be included in the submittal. 

 
7) The Engineer will review the or equal submittal package as quickly as possible and will 

issue a written opinion to the Contractor and to all other bidders within two days of the 
bid opening. 

 
8. CONSTRUCTION SCHEDULE AND PERIODIC ESTIMATES 
 
8.1 Immediately after execution and delivery of the contract, and before the first partial payment is 

made, the Contractor shall deliver to the Owner an estimated construction progress schedule 
in form satisfactory to the Owner, showing the proposed dates of commencement and 
completion of each of the various subdivisions of work required under the Contract Documents 
and the anticipated amount of each monthly payment that will become due the Contractor in 
accordance with the progress schedule.  The Contractor shall also furnish on forms to be 
supplied by the Owner (a) a detailed estimate giving a complete breakdown of the contract 
price and (b) periodic itemized estimates of work done for the purpose of making partial 
payments thereon.  The costs employed in making up any of these schedules will be used only 
for determining the basis of partial payments and will not be considered as fixing a basis for 
additions to or deductions from the contract price. 

 
8.2 The Contractor shall schedule the work to be completed within the time for completion as 

provided in the contract.  Work shall be scheduled during regular work times during week days, 
except for special or emergency situations that may arise.  Engineer shall be notified in writing 
at least two days in advance of any overtime or weekend work schedules, except in the case of 
emergencies.  Contractor shall be responsible for any extra inspection and testing costs 
resulting from work performed under special work hour conditions. 

 
9. PROTECTION OF OWNER 
 
9.1 The Contractor hereby agrees to hold harmless, indemnify and defend the Owner, the Owner's 

agent, the Consulting Engineers, and the owner's employees while acting within the scope of 
their duties from and against any and all liability, claims, damages, and cost of defense arising 
out of the Contractor's performance of the work described herein but not including the sole 
negligence of the Owner, his agents or employees.  The Contractor will require any and all 
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subcontractors to conform with the provisions of this clause prior to commencing any work and 
agrees to name as additional insured the Owner and the Consulting Engineer. 

 
9.2 The Contractor and his insurer, by the contractor's execution of the Contract, shall waive all 

rights of subrogation against the Owner, Architect, and their Consultants, on all insurance 
provided by the Contractor and by every Subcontractor. 

 
9.3 The Contractor and his insurer agree all policies furnished by Contractor shall contain no 
 exclusion pertaining to faulty workmanship, job related accident, safety of construction 
 sequences. 
 
10. CONTRACTOR'S LIABILITY INSURANCE 
 
10.1 Additionally named insureds shall be the Owner, the Engineer and their Consultants. 
 
10.2 All insurance certificates shall provide for "Waiver of Subrogation" against the Owner, 
 Engineer and their Consultants, by the Contractor, Subcontractors, and their insurers. 
 
11. RECORD DOCUMENTS (DRAWINGS) 
 
11.1 The Contractor shall maintain at the construction site or in the home office, one set of 

contract drawings to be annotated as Record Drawings.  All deviations from the contract 
drawings shall be clearly marked on this set of drawings.  The Record Drawing shall be 
updated each work day and shall show all deviations from the contract drawings as well as 
actual conditions found including but not limited to: 

 
- Underground utilities showing both horizontal location and depth of utility, size and 

type, etc. 
- Drainage structures 
- Other conditions 

 
Periodic payment requests shall not be processed by the Engineer or Owner until the 
Contractor has satisfied the Engineer that Record Drawings are current. 

 
The Final Record Drawing shall be delivered to the Engineer with the final pay estimate.  

 
The costs for maintaining Record Drawings shall be a subsidiary obligation to the unit 
cost/lump sum as shown in the proposal. 

 
12. PROPERTY INSURANCE (BUILDER’S RISK) 
 
12.1 The Contractor will obtain property insurance to the full replacement cost of the work in 

accordance with paragraph 5.06 of the General Conditions.  Additionally named insureds shall 
be the Owner, Contractor, Subcontractors, Engineer and Engineer’s Consultants. 

 
13. SAFETY AND PROTECTION 
 
13.1 All safety precautions in connection with traffic control shall be in accordance with the 

recommendations procedures and requirements contained in the "Manual on Uniform Traffic 
Control Devices", Section G. 

 
END OF SECTION 
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 SECTION 02110 
 
 SITE CLEARING 
 
 
PART 1 - GENERAL 
 
1.1 RELATED DOCUMENTS: 
 

A. Drawings and general provisions of Contract apply to this Section. 
 
1.2 SUMMARY: 
 

A. This Section includes the following:  
 

1. Coordination of the Work. 
2. Protection of existing trees and landscaping to remain, if any, and boundary and 

property line markers, bench marks, survey control points, and existing structures and 
improvements which are to remain. 

3. Environmental and erosion control measures, as indicated and as otherwise required by 
applicable codes, regulations, and authorities having jurisdiction. 

4. Removal of trees and other vegetation, as indicated, and within “controlled areas.” 
5. Removing above-grade improvements as i ndicated, and as r equired to accommodate 

drainage improvements. 
 
1.3 PROJECT CONDITIONS: 
 

A. Traffic:  Conduct site clearing operations to ensure minimum interference with roads, streets, 
walks, and other adjacent occupied or used facilities.  Do not close or obstruct streets, walks or 
other occupied or used facilities without permission from authorities having jurisdiction. 

 
B. Protection of Existing Improvements:   

 
1. Provide protection necessary to prevent damage to existing improvements indicated to 

remain in place.  C learing, demolition and any excavation within 5'-0" of existing 
buildings and structures to remain shall be performed by hand. 

2. Protect improvements on adjoining properties and on Owner’s property. 
3. Protect boundary and property line markers, benchmarks, and survey control points. 
4. Restore damaged improvements and markers to their original condition, as acceptable 

to property owners. 
 

C. Protection of Existing Trees and Vegetation:   
 

1. Protect existing trees and other vegetation indicated to remain in place, against 
 unnecessary cutting, breaking or skinning of roots, skinning or bruising of bark, 
 smothering of trees by stockpiling construction materials or excavated materials within 
 drip line, excess foot or vehicular traffic, or parking of vehicles within drip line. 
 Provide temporary fencing, barricades, and/or other precautions as necessary to protect 
 trees and vegetation to be left standing. 
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2. Provide protection for roots over 1-1/2-inch diameter that are cut during construction 
operations.  Coat cut faces with an emulsified asphalt, or other acceptable coating, 
formulated for use on damaged plant tissues.  Temporarily cover exposed roots with 
wet burlap to prevent roots from drying out; cover with earth as soon as possible. 

3. Repair or replace trees and vegetation indicated to remain which are damaged by 
construction operations, in a manner acceptable to Engineer and Owner.  E mploy a 
licensed arborist to repair damages to trees and shrubs. 

4. Replace trees which cannot be repaired and restored to full-growth status, as determined 
by arborist. 

 
D. Improvements on Adjoining Property:   

 
1. Authority for performing any removal and alteration work on p roperty adjoining 

Owner’s property will be obtained by Owner prior to award of contract, if any is 
indicated or required. 

2. Extent of work on adjacent property is indicated on Drawings, if any. 
 

E. Salvable Improvements:  Carefully remove items indicated to be salvaged, if any, and store on 
Owner’s premises where indicated or directed. 

 
 
PART 2 - PRODUCTS 
 
 A. Not applicable to this Section. 
 
 
PART 3 - EXECUTION 
 
3.1 SITE CLEARING: 
 

A. General:   
 

1. Remove trees, shrubs, grass and other vegetation, improvements, or obstructions as 
 required to permit drainage ditch clearing.  Remove similar items elsewhere on site or 
 premises as specifically indicated.  “Removal” includes cutting down all above ground 
 trees, shrubs, grasses, etc., within the project area, at existing grade.  Trees up to 6” in 
 diameter can be mulched and left in place.  Trees greater than 18” in diameter shall be 
 left in place.  Select trees between 6” and 18” diameter shall be removed, but only after 
 direction to do so from the Engineer. 

2. No roots, root balls, etc. shall be removed from below the existing surface in the ditch 
 bottoms and side slopes without prior written permission from the Engineer and Owner.  
 Digging below the existing surface could negatively affect the flow path of the ditch. 

3. Cut minor roots and branches of trees indicated to remain in a clean and careful manner, 
where such roots and branches obstruct drainage ditch clearing, on Owner’s property. 

4. Fill depressions caused by site clearing operations with satisfactory soil material. 
 

a. Place fill material in horizontal layers not exceeding 6 inches loose depth, and 
thoroughly compact to a density equal to adjacent original ground. 
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C. Removal of Improvements:   
 

1. Remove existing above-grade improvements as i ndicated to facilitate drainage ditch 
 clearing. 
 

 
3.2 DISPOSAL OF EXCESS AND WASTE MATERIALS: 
 

A. Burning on Owner’s Property:  Burning is not permitted on Owner’s property. 
 

B. Removal from Owner’s Property:  Remove unacceptable soils materials, waste materials, trash, 
and debris, and legally dispose of off Owner’s property. 

 
3.2 EROSION CONTROL: 
 

A. Provide erosion control methods in accordance with requirements of authorities having 
 jurisdiction. 
 

B. Seeding mixes: All seed shall meet the requirements of these specifications and comply with 
 applicable state law. The type of grass seed to be planted shall meet the approval of the 
 OWNER.  Seed shall be delivered in sealed bags, properly labeled.  Seeds of legumes shall be 
 inoculated just before use with the appropriate culture.  Seed mixtures shall be applied at the 
 rate in pounds per acre and with the seasonal limitations shown in the following table: 

 
 Sept.- Nov. Dec. - Feb. March - Aug. 

       Bermuda Grass (Hulled)       --       --        10 
 Bermuda Grass (Unhulled)               10      10         -- 
 Reseeding Crimson Clover      30      30          -- 
 Kentucky 31 Fescue           20      15         -- 
 Pensacola Bahia           25      25        30 
 Annual Rye Grass            --      20         -- 
 
C.  Fertilizer and lime: After ground preparation is complete, the area to be seeded shall have 

 commercial fertilizer (800 lbs./acre:  1 3-13-13) and lime (1.5 ton/acre:  dol omitic or calcitic 
 lime) applied at the applicable rate. 
 

D.  Mulching: Mulching shall consist of covering areas that have been grassed or as o therwise 
 specified with straw. Hay is not an acceptable mulching material and will not be allowed. 
 Straw shall be threshed oats, pine, wheat, or rye, and shall be applied at the rate of 1-1/2 tons 
 per acre.  Mulch materials shall be free of seeds detrimental to the project.  Mulch shall be free 
 from leaves, twigs, insects, grasses, weeds, plants and their seeds, other foreign material and 
 any substances harmful to plant growth. 

 
E.  Inspection and maintenance: Newly seeded areas need to be inspected frequently to ensure the 

 grass is growing. 
1. Repair damage caused by pedestrian and/or vehicular traffic, or other causes. 
2. If the seeded area is damaged due to runoff, additional storm water measures may be 
 needed. 
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3. The acceptance of areas designated to be seeded under this Section will be based on 
 verification of a satisfactory stand of grass as determined by an on-site observation by 
 the ENGINEER. 
4. A satisfactory stand is defined as a cover of living grass of specified species, after true 
 leaves are formed in which no gaps larger than five (5) inches square occur. Areas 
 viewed by the ENGINEER to be solid rock will be exempt from this requirement. 
5. If a satisfactory stand is not established in any area, the area shall be reseeded until a 
 satisfactory stand is established, without additional compensation. 
6. Spot seeding can be done on small areas to fill in bare spots where grass did not grow 
 properly. 

 
3.16 MAINTENANCE: 
 

A. Protection of Cleared Areas:  Protect newly cleared areas from traffic and erosion.  Keep free of 
trash and debris. 

 
 B. Repair edges of existing pavements, sidewalks, etc., and other existing and/or new 

improvements flush with and to match existing materials and thicknesses, subject to acceptance 
by Owner and Engineer. 

 
 

END OF SITE CLEARING 
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Councilwoman Martin made the motion to table Business Agenda Item #2- Authorization of 
Longevity Pay for FY 2015 to be paid on or before December 10th to all eligible employees as 
declared until a Special Meeting scheduled for Thursday, November 20th at 6:00 PM. 
Councilman Vaughan seconded the motion and the vote carried unanimously. 
              
 
There came for consideration of the Mayor and Members of the Council of the City of 
Gautier, Mississippi, the following: 

 
RESOLUTION NUMBER 026-2014 

 
A RESOLUTION DECLARING THAT A NECESSITY EXISTS FOR THE MITIGATION 

OF A 20” (IN DIAMETER) PROTECTED LIVE OAK TREE ON MARTIN BLUFF 
ROAD, GAUTIER, MISSISSIPPI 

 
WHEREAS, Ordinance 204 of the Gautier Unified Development Ordinance 

requires the City Council adopt a resolution finding a necessity for the removal of 
protected trees; and 
 

WHEREAS, any applicant who requests a permit to remove protected trees shall 
be required to prepare and implement a tree mitigation and preservation plan. Mitigation 
plans shall include provisions for planting the same species of protected tree, temporary 
or permanent irrigation, and monitoring for a two-year period, or an in-lieu fee or 
infrastructure project; and 
 

WHEREAS, to determine whether a request warrants a finding of necessity, the 
Council shall consider the Comprehensive Plan, the intent of Ordinance 204 to preserve 
protected trees, whether the continued preservation of the tree(s) places a significant 
hardship on the property owner, the continuation of the tree(s) threatens public safety 
and welfare, and whether all other options for preservation and/or relocation have been 
explored and found unsatisfactory; and 
 

WHEREAS, DG Development I, LLC Company must remove a 20” (in diameter) 
live oak at the rear of the property in order to construct a neighborhood retail center; 
and 
 

WHEREAS, the Unified Development Ordinance specifies a mitigation value of 
$1,000 per caliper inch; and 
 

WHEREAS, DG Development I, LLC Company proposes an on-site mitigation 
plan with public benefit. The Owner agrees to construct a minimum 8’ wide sidewalk 
along the entire road frontage that is otherwise not required by Code, and the City of 
Gautier would otherwise incur this cost due to city plans to construct a multi-use 
sidewalk adjoining this property, the value of which is further described in the below 
mitigation plan. 
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NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 
Gautier, Mississippi, that: 
 

Section 1. Finding of Necessity. For the aforesaid reason, this Council hereby 
finds, determines and declares that a necessity exists with respect to the maintenance 
and clearing of 7510 Martin Bluff Road, Gautier, MS 39533 for the construction of a 
neighborhood retail center, and approves the tree mitigation plan described in Section 
2. 
 

Section 2. Payment of an inch-for-diameter-inch replacement in-lieu fee for 
public amenities and infrastructure. Public Amenities to be counted as a mitigation credit 
are as follows: The provision of 309 linear feet of concrete 8’ wide sidewalk with 
culverts, to be constructed by the Company’s contractor.  
 

Section 6. Effective Date. This Resolution shall be in full force and effect from 
and immediately upon its adoption. 

 
 Motion made by Councilman Vaughan, seconded by Councilman Guillotte, 
and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
 
 NAYS: 
 
 

DULY ADOPTED this   18th day of November, 2014 by the City Council of 
Gautier, Mississippi.  
 
 
ATTEST: 
 
____________________ 
City Clerk 
Cynthia Russell 
 
 
 
______________________ 
Mayor Gordon Gollott 
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There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 261-2014 
 

 IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City of 
Gautier, Mississippi, that the professional services agreement with Mississippi Legislative 
and Consulting Group, LLC to provide government relations and legislative lobbying 
services is hereby approved. 
 
 IT IS FURTHER ORDERED that approval is contingent upon City of Pascagoula’s 
approval. 
 
 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 

 
 Motion was made by Councilwoman Martin, seconded by Councilman 
Colledge and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Rusty Anderson 
   Adam Colledge 
     
 NAYS: Casey Vaughan  
 
              
       MAYOR 
 
ATTEST: 
 
      
CITY CLERK 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 18, 2014. 
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CITY OF GAUTIER 
 
 

MISSION 
To enhance the quality of life of the citizens of Gautier and 

our neighborhoods by providing exceptional government services. 
 
 

VISION 
We strive to achieve efficient and 

responsible service; a highly trained, competent workforce; and 
responsible stewardship of resources. 

 
 

VALUES 
℘  PEOPLE  ℘  INTEGRITY  ℘  PROSPERITY 
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STRATEGIC PRIORITIES 
 
In June 2009, the City of Gautier unanimously adopted a Comprehensive Plan that provides the 
foundation for the following eight strategic priorities. These initiatives are reflected throughout 
our legislative package either by specific requests or through the City’s stance on issues of 
regional or statewide significance. 
 
 
Our Strategic Priorities are: 
 

৹  Community Maintenance 
           . . . aesthetically improve all areas of the City 
 

      ৹  Strengthening a Recreational Waterfront 
            . . . cultivate public and private investments in the economic engine of the Coast 
 

      ৹  Focus on the Town Center Master Plan and I-10 Corridor 
            . . . promote economic renewal and strategic development 
 

      ৹  Environmentally Sustainable Local Government Policies 
           . . . develop and implement pro‐environmental policies 
 

      ৹  College Park Community Redevelopment 
           . . . stimulate further redevelopment opportunities 
 

      ৹  Operational Performance and Efficiency 
           . . . focus on improving efficiency and performance 
 

      ৹  Promote Public Safety 
            . . . reduce violent crime among youth and adults 
 

      ৹  Customer Service 
           . . . maintain and improve the quality our customers’ experiences 
 
 
While recognizing that the City is involved in many other important activities, these eight 
initiatives will be our focus as we plan future activities and deploy resources. 
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FACTS ABOUT THE CITY OF GAUTIER 
 
The City of Gautier is home to the Mississippi Gulf Coast Community College’s Jackson County 
Campus, nationally ranked as a top ten community college and established in 1911. Gautier 
enjoys one of the highest elevations along the Gulf Coast, with sprawling bluffs and also low-
lying fishing villages within its 33 square miles. More than 70 miles of waterfront line Gautier, 
nestled between bayous, barrier islands, and the only unimpeded waterway in the United 
States, the Pascagoula River. Gautier is “Nature’s Playground”, boasting numerous parks and 
coastal recreation, including the 19,000-acre U.S. Fish and Wildlife’s Sandhill Crane Refuge and 
395-acre Shepard State Park.  
 
Gautier lies one hour west of Mobile and less than two hours east of New Orleans, in the center 
of Jackson County on the Mississippi Gulf Coast.  Gautier is also centrally located between the 
City of Pascagoula (the largest industrial area of Mississippi with thousands of high-paying 
manufacturing jobs), and the Biloxi-Gulfport area (with a high concentration of tourism related 
jobs, many in the gaming industry).   
 
Historic Profile 
In 1699, the King of France sent Pierre Lemoyne D’iberville to establish a fort on the bluff in 
Gautier where the prominent homestead referred to as La Maison Gautier, or “The Old Place” 
still stands today. The Gautier family moved from New Orleans after the Civil War, and 
established a sawmill and several sprawling homesteads along the bluffs and beachline that can 
still be visited today.  
 
The City of Gautier was incorporated in 1986. In February, 2002, the City of Gautier completed 
its annexation process, which tripled the size of our city. The annexation included large areas of 
land to the west and north of the city.  The annexation increased population by approximately 
fifty percent and positioned the city for additional growth along the Mississippi Highway 57 (MS 
57) and U.S. Highway 90 (US 90) corridors. It also placed legal requirements for expansion of 
city services and infrastructure to the newly annexed areas. 
 

Government 
Gautier operates under a progressive and business-friendly “City Manager-Council” structural 
form, in which the city and city employees are directed by a professional city manager. 
Oversight is provided by City Council with one member elected from each ward, one member 
elected at large and one member elected as mayor. The mayor serves as chairman for council 
meetings and honorary representative of the city.  Both the Mayor and the members of the City 
Council are elected for concurrent four-year terms. 
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LEGISLATIVE PRIORITIES 
 
 

General Principles 
 
Gautier supports legislation to foster economic prosperity along the Gulf Coast and protect the 
City’s ability to provide basic municipal services to its citizens. 
 

 Defend against state revenue reductions or legislation that hampers the City’s ability to 
extend basic city services.  

 Protect shared state revenue sources available to the City, and provide new revenue 
options and flexibility in the use of existing revenues. 

 Support long-term sustainability efforts related to City financial, environmental and 
transportation goals. 

 
 
City of Gautier 2015 Legislative Priorities 
 

1. Gautier opposes any new mandates that draw on City resources, and opposes any 
further shifting of costs or services from federal and state government to cities. 

 
2. Gautier supports an overhaul to the 1972 Growth Management Act as it relates to 

requirements for the rezoning of property. Changes are necessary in the interest of 
sustainability and economic development. 
 

3. Gautier supports special legislation to create a pilot program for the elimination of 
blight and to encourage the redevelopment of commercial and residential areas. The 
“Community Redevelopment and Restoration Act”, grants pilot communities the 
authority to rebate redevelopers a portion of the increase in the local government’s 
new sales tax generated from the project.  

 
4. Gautier supports legislation to repeal Senate House Bill No. 3100, Section 42 Housing 

Law.  
 

5. Gautier supports legislation to repeal the 1987 Certificate of Need process for hospital 
facilities. 

 
6. Gautier supports all efforts on behalf of the Mississippi Gulf Coast Community College’s 

Jackson County Campus. 
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LEGISLATIVE PRIORITIES 
 
1. Gautier opposes any new mandates that draw on City resources, and opposes any further 

shifting of costs or services from Federal and State Government to cities. 
 
July 1, 2014, the Gautier Mayor and Council approved Resolution 54, a resolution 
responding to the Environmental Protection Agency’s proposed new rule to define “Waters 
of the U.S.” and place local drainage ways under the permitting and regulatory authority of 
the U.S. Army Corp of Engineers. The city joins other governments nationwide who object 
to the proposed over-reach. The result is a gross hindrance to private property rights and 
unfunded mandates, by giving the federal government discretion on a case-by-case basis of 
what constitutes “water of the US”. As Gautier is surrounded by waterway on three sides 
and thousands of miles of waterways, the proposed rule is a major threat to sustainability 
and sovereignty.   

 
 
2. Gautier supports an overhaul to the 1972 Growth Management Act as it relates to 

requirements for the rezoning of property, in the interest of sustainability and economic 
development. 
 
An overhaul to Mississippi’s Growth Management Act is long overdue, considering how 
both the world economy and local community development practices have changed in the 
last forty years. Rezoning is only one component of the GMA that needs updating. However, 
this law has become a choking point for smart growth. The solution is to allow economic 
development to be a legally permissible justification for the “need” to rezone, if the 
rezoning request is made by the property owner, and not government. 
 
Furthermore, rezoning property only after there is a change in the character of the land is 
reactionary; it is the stark opposite of sound planning. For the purposes of conservation and 
sustainability, governments must be permitted to rezone property prior to a change in the 
character of the land. 
 
State law requires either an error in the initial zoning; a change in the character of the use 
of the land; or some compelling “need” before existing zoning may be changed. The 
Mississippi Supreme Court has found that the law does not allow a municipality to consider 
the finding of “need” to be justified by economic development. This greatly hinders private 
property rights. Governments base their Official Zoning Map on a long-rage comprehensive 
plan which does not provide for a response to unforeseen opportunity. Governments 
cannot anticipate physical, cultural, and economic obstacles or opportunities. Government 
should not be dictating the free market by rigid laws which do not allow for consideration of 
free market opportunities. Private property owners should be able to request a rezoning 
public hearing in consideration of the best use of their property. However, existing law 
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prohibits most privately-initiated rezoning requests because a government is unclear how 
to justify “need” by data and analysis, if economic development is not a consideration.   
 
 

3. Gautier supports special legislation to create a pilot program for the elimination of blight 
and to encourage the redevelopment of commercial and residential areas. The 
“Community Redevelopment and Restoration Act”, authorizes pilot communities the 
authority to rebate redevelopers a portion of the increase in the local government’s new 
sales tax generated from the project.  
 
The purpose of the pilot legislation is to utilize these cities as a testing ground for measuring 
the “before and after” applications of economic revitalization incentives to eliminate slum 
and blight. The pilot program allows for the creation of a Community Redevelopment Area 
(CRA) which allows for “home rule” local decision-making to address community 
redevelopment needs.  
 
The CRA does not affect school or state share of taxes. The district merely allows for the 
CRA Board to enter into a development agreement to rebate a developer with local public 
funds based on the increment of new sales tax generated by the project. The project must 
be a redevelopment project within in area recognized as “blighted”. The remaining portion 
of the increase in sales tax may be used to revitalize areas within the CRA district.  
 
Currently municipalities have no way to directly incentivize commercial developers to 
renovate existing privately owned buildings for reuse/redevelopment. This is not the case 
for most other states. Not being able to attract this type of investment results in: 
 

 Increased debt burden by cities utilizing bonds and loans as opposed to development 
agreements to address community development needs 

 Loss of commercial development projects 

 Increase in commercial blighted properties/vacant buildings 

 Increase in sprawl, as it is more financially feasible to construct new buildings as 
opposed to redeveloping existing commercial buildings. 

 
Community Redevelopment Areas: What, When, and How 
CRAs, as they are known, are quite common in other states. Local governments are able to 
designate areas as Community Redevelopment Areas when certain conditions exist. Since 
all the monies used in financing CRA activities are locally generated, CRAs are not overseen 
by the state, but redevelopment plans must be consistent with local government 
comprehensive plans.  
 
Who is the Community Redevelopment Authority? 
The activities and programs offered within a Community Redevelopment Area are 
administered by either the City Council or a created “Board”. A local government may 
establish multiple CRA districts within its designated Urban Renewal Area, yet there may be 
only one Board. Each district must maintain separate trust funds, and expend those funds 
only in that district. 
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What is a Community Redevelopment Plan? 
The Board is responsible for developing and implementing the redevelopment plan that 
includes the overall goals for redevelopment in the area, as well as identifying the types of 
projects planned for the area. 
 
Examples of traditional projects include: streetscapes and roadway improvements, building 
renovations, new building construction, flood control initiatives, water and sewer 
improvements, parking lots and garages, neighborhood parks, sidewalks and street tree 
plantings. The plan can also include redevelopment incentives such as grants and loans for 
such things as façade improvements, sprinkler system upgrades, signs, and structural 
improvements. The redevelopment plan is a living document that can be updated to meet 
the changing needs within the Community Redevelopment Area; however, the boundaries 
of the area cannot be changed without starting the process from the beginning. 
 
CRAs are a specifically focused financing tool for redevelopment. The Board does not 
establish policy for the cities – they develop and administer a plan to implement that policy. 
The Board has certain powers that the city by itself may not do, such as leverage local public 
funds (sales tax). In summary, the CRA does not affect school or state share of taxes. The 
district merely allows for the Board to enter into a development agreement to rebate a 
developer with a portion of the new sales tax generated by the project. The remaining 
increase in new sales tax can be used to leverage loans, bonds, or other existing incentives 
for the revitalization of blighted areas, within the CRA. 
 

 
4. Gautier supports legislation to repeal Senate House Bill No. 3100, Section 42 Housing Law.  

 
For the last eight years, local governments have struggled under the burden of an unfair 
and expensive law that allows some of the most valuable properties in our counties to 
escape payment of local property taxes. The continuing situation has serious ramifications 
for county and city budgets, on school district funding and on the property tax burdens of 
other hard working local taxpayers.  
 
These federally subsidized developments (called Section 42 properties because their owners 
receive extremely valuable federal subsidies under Section 42 of the IRS Code in exchange 
for building them) provide low and moderate income housing. In 2005, the Mississippi 
Legislature passed a law giving the owners of these multi-million dollar developments 
another large tax benefit resulting in their payment of little, if any, local property taxes. The 
bottom line is that for the last eight years, these taxpayers’ unfair avoidance of local tax 
liability has resulted in a substantial loss of revenue to local governments, from hundreds of 
thousands to millions of dollars, depending on the county in question. As a consequence, 
the tax breaks have caused an unfair and disproportionate shifting of tax burdens in 
counties and cities across the state to single family homeowners and less valuable multi-
family housing properties, some of which are losing tenants to the federally subsidized 
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properties and struggling to remain in business. Jackson County needs your help to change 
this law.  
 
Local governments have had enough. The day is fast approaching when local millage rates 
will have to be raised in order to provide basic services like road maintenance, police and 
fire protection and public education to the residents of these developments whose owners 
do not pay a proportionate share of local taxes, and in some cases no taxes, to help pay for 
these services.  
 
As a result of the recent court decision, Gautier will be required to refund these section 42 
housing developers $101,885.00 and an additional $833,000.00 over the life of the project, 
or $32,000 per year. 

 
Counties, municipalities and local school districts are once again marshaling resources to 
convince the legislature to correct this inequity and restore tax fairness to our local 
communities. We call on our local legislators to vote to repeal the 2005 law that allows 
Section 42 developments to avoid payment of local taxes that other, less financially able 
taxpayers are being required to pick up. Property taxes should be based on the local 
property’s true value determined by taking into consideration all factors that lend value to 
that property. Preventing that in all cases but in the case of these federally subsidized 
properties is an injustice that can no longer be tolerated. Our legislators must be responsive 
to this unified cry for help from local governments and schools across the state if they are to 
retain reputations as supporters of their local constituents and their interests rather than 
the interests of wealthy developers. 
 

5. Gautier supports legislation to repeal the 1987 Certificate of Need process for hospital 
facilities (House Bill 457). 

The antiquated 1974 Certificate of Need process critically hampers the free competition of 
medical services, driving up costs and severely limiting access to quality healthcare. It’s time 
for Mississippi to remove its certificate-of-need requirement that limits where hospitals, 
nursing homes and other health care facilities can open and what services they can offer. 
Facilities that have CONs have a seemingly financial interest in keeping the system in place 
to minimize their potential competition. The CON process is incredibly lengthy and 
competing health care facilities get bogged down in protracted legal battles to deny the 
issuance of a CON rather than let the free market determine the need and demand.  For 
example, if a nursing home wants to add beds or if a medical office wants to add a magnetic 
resonance imaging machine, each would need to file a CON application that lists details of 
the proposal, including the cost. 

On its website, the Mississippi State Department of Health publishes a timetable for trying 
to get a certificate of need. Even without opposition from a competing facility, it takes 
months during a volatile market given federal healthcare reform. With opposition, it can 
drag on for years, with no guarantee an applicant will be granted a CON. It is time to repeal 
this 1974 law for the growth of the health care industry, the Coast’s medical corridor, and 
the State.  
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6. Gautier supports all efforts on behalf of the Mississippi Gulf Coast Community College’s 

Jackson County Campus. 

The Jackson County campus is a vital part of Gautier’s community. It boasts a strong 
workforce development program through on-going training partnerships with such Jackson 
County industries as Huntington Ingalls and ChevronTexaco. MGCCC promotes its 
community by partnering with local industries such as WLOX TV, The ChevronTexaco 
Pascagoula Refinery, and Keesler Federal Credit Union. MGCC’s campus provides top notch 
cultural and performing arts facilities. 

The Estuarine Education Center (EEC) provides a great service to the community, giving 
residents and visitors tourism opportunities, including birding, photography and paddling. 
The center is a hub of experientially-based learning, and it will expand environmental and 
marine technology educational offerings, and add natural resource management and 
outdoor recreation leadership opportunities, for associate degree programs, community-
based outreach programs, and research-based programs.  
 
 
 

 
 
 
 
 
 
 
 

SUPPORTING DOCUMENTS 
 
Order authorizing the City Manager to forward the 2015 Legislative Priorities Packet to 
Mississippi Legislators 
 
Resolution for the Repeal of Senate Bill No.3100, Section 42 Housing Law 
 
Resolution 54, A Resolution responding to the Environmental Protection Agency’s 
proposed new rule to define “Waters of the U.S.” and place local drainage ways under the 
permitting and regulatory authority of the U.S. Army Corp of Engineers. 
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There came for consideration of the Mayor and Members of the Council of the City of 
Gautier, Mississippi, the following: 
 

ORDER NUMBER 262-2014 

 IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
of Gautier, Mississippi, that the Grant Agreement with the Mississippi Department of 
Wildlife, Fisheries and Parks (MDWFP) for a 2015 Youth Participation Initiative Program 
for the archery range at Shepard State Park is hereby authorized. 

 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 

 Motion was made by Councilwoman Martin seconded by Councilman 
Vaughan and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge  
 
 NAYS: None  
 
 
              
       MAYOR 
 
ATTEST: 
 
       
CITY CLERK 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 18, 2014. 
  
 
 
 
 
 
 
 
 

Page 152 of 237



Page 153 of 237



Award No. 05-2015 

 
 

2015 Youth Participation Initiative Program 
 

AGREEMENT 
 

This Agreement ("Agreement") is entered into between the State of Mississippi, Department of 
Wildlife, Fisheries and Parks, located at 1505 Eastover Drive, Jackson, Mississippi 39211-6374,  
and City of Gautier  (“Recipient”), 

located at  3330 Highway 90 Gautier, MS 39553 . 

 
The   MDWFP   is   awarding    the Recipient  $ 3,600.00 in   funds   to   create,  

coordinate   and    administer    the   program  “ Shepard State Park Archery Range “ 

("Program"), as more fully described in Recipient's proposal ("Proposal") attached hereto as 
Appendix A.  
 
Recipient expressly acknowledges and agrees to comply fully with the following terms and 
conditions in connection with the acceptance of this grant ("Grant"):  
 
Recipient's Program and Use of Funds:  
 
1.   a. Recipient agrees that all funds it receives under this program shall be used exclusively 

for the purposes specified in Recipient's Proposal, as approved.  
 

More specifically, no funds may be used for any unrelated, unnecessary or indirect 
expenses (e.g. salaries, overhead, office supplies, etc.). MDWFP shall have final approval 
on what may or may not be an appropriate expense.  

 
b.  In the event that Recipient's Proposal includes the use of Program Funds to purchase 
certain items of "equipment" as that term is defined by the Office of Purchasing and Travel 
of the Mississippi Department of Finance and Administration, state purchasing laws, rule 
and regulations, Recipient must make a good faith effort to comply with the requirements 
of applicable purchasing regulations. Such items may include, but are not limited to, 
firearms, all-terrain vehicles, Global Positioning System (GPS) devices, and similar items. The 
MDWFP will assist the Recipient in identifying any "equipment" items contained in the 
Recipient's Proposal. Should Recipient have any question as to whether or not any item 
intended to be purchased for its Program is or is not "equipment," Recipient shall contact 
the MDWFP for technical assistance. Any "equipment" purchased with Program Funds must 
be inventoried by the Recipient and maintained in as good condition as when purchased, 
less normal wear and tear. At the end of the Program period, Recipient shall transfer any 
and all "equipment" items to the MDWFP, unless such items will be used in future programs 
as agreed between the parties.  
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2.  Recipient shall notify MDWFP in writing of any significant changes regarding the use of 

funds or any modifications to scheduled Program events and/or activities as originally 
proposed by Recipient in carrying out the intentions of the Proposal.  Any changes regarding 
the use of funds or any modifications to scheduled Program events and/or activities are 
subject to the prior written approval of the MDWFP.  

 
3.  Recipient hereby warrants that all activities performed in connection with Recipient's  

       Program under this Agreement will comply with all applicable federal, state or local laws, 
       statutes, codes, circulars or other governmental restrictions.  

 
4.  At all times during the Program Period, Recipient shall maintain, and shall make available to 

MDWFP or any State or Federal agency authorized to audit MDWFP, financial records, 
supporting documents, statistical records and all other records pertinent to the services 
performed under this Agreement. Any and all records maintained by Recipient in 
connection with the Program are required to be copied and attached to the final report 
submitted to MDWFP.  

 
OPERATIONS AND REVIEW  
 
5. Unless the proposed project involves a mutually agreed upon MDWFP partnership, 

Recipient expressly acknowledges that the MDWFP will not have any direct or indirect 
supervision or control over Recipient's Program or spectators of, or participants in, 
Recipient's Programs. In the event that Recipient's Program incorporates the use of 
firearms or involves activities that could result in bodily injury or death or other loss, 
Recipient shall ensure that proper supervision and safety procedures are followed at all 
times. The Recipient shall name "Mississippi Department of Wildlife, Fisheries, and Parks, 
and its affiliates" in any liability waiver and release that the, Recipient distributes in 
connection with any Program organized using Program funds.  

 
6.   Recipient shall acknowledge the contribution of the MDWFP to Recipient's Program by  

conspicuously including the MDWFP's logo and the following statement in all Recipient 
issued Program press releases, signage, clothing, brochures or other public 
communications:  

 
"This project is supported by the 2015 Youth Participation Initiative 
 Program of the Mississippi Department of Wildlife, Fisheries, and Parks."  
 

7.  MDWFP may, at its own expense, periodically monitor and conduct an evaluation of the  
Recipient's Program. Recipient agrees to fully cooperate with MDWFP and provide all 
necessary assistance in connection with such evaluation.  
 

 
PROGRAM REPORTS  
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8.  Final Report:  Within 15 days of the project completion date, Recipient shall furnish the  

MDWFP with a written final report regarding Recipient's Program (including copies of any 
advertisements, press releases, brochures or other promotional material created and 
used in connection with the Program). Recipient’s final report must also include a 
summary of accomplishments, how many youth were reached through the program, 
copies of any receipts used in connection with Program funds. The final report shall be 
submitted to the Youth Outreach Coordinator, Karri Fulton.  
 

Any funds not used by the Recipient are automatically forfeited to the Youth 
Participation Initiative Program and shall be returned with the final report in 
the form of a check made payable to MDWFP -Youth Participation Initiative.  

 
REVERSION AND TERMINATION OF PROGRAM  
 
9. MDWFP may, at its option, suspend and/or terminate the Program, reduce the amount of 

funds awarded to Recipient, recover any unexpended funds, and/or refuse to fund 
Recipient in future years, if Recipient fails to comply with any of the provisions of this 
Agreement or, if in MDWFP's sole judgment, Recipient becomes unfit or unable to complete 
the Program as described in Recipient's Proposal within the Program Period.  

 

Any funds not used by the Recipient are automatically forfeited to the Youth 
Participation Initiative Program and shall be returned with the final report in 
the form of a check made payable to MDWFP -Youth Participation Initiative.  

 
SPECIAL CONDITIONS  
 
10. Recipient shall grant to MDWFP the nonexclusive, royalty-free rights. Including the non 

exclusive, royalty-free rights in copyright, to reproduce, publish or otherwise use, and to 
authorize others to duplicate or use, any Program materials developed by Recipient under 
the Program, including Recipient’s Program proposal, in whole or in part, without further 
compensation to or recognition of Recipient, its representatives or contractors.  

 
11. The MDWFP and Recipient agree that in the event of any conflict or inconsistency between  

this Agreement and Recipient's Proposal (Appendix A), this Agreement shall prevail.  
 
GENERAL TERMS and CONDITIONS  
 
12. Availability of Funds. It is expressly understood that the fulfillment of the conditions of this  

Agreement by MDWFP is conditioned upon the receipt of state and/or federal funding, and 
any cessation or reduction of funding shall, at the option of MDWFP, constitute grounds for 
the voidance of this Agreement.  
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13. Compliance with Laws. Recipient shall comply with all applicable laws, regulations, policies,  

and procedures of the United States of America or any agency thereof, the State of 
Mississippi or any agency thereof, and any local governments or political subdivisions that 
may affect the performance of duties under this Agreement. More specifically, Recipient 
shall not discriminate against any employee or participant, nor shall any party be subject to 
discrimination in the performance of this Agreement, because of race, creed, color, sex, 
age, national origin or disability.  

 
 
IN WITNESS WHEREOF, this Grant Agreement has been entered into and executed by the 
parties hereto in duplicate originals.  
 
This ________ day of _______________________, 2014.  
 
Mississippi Department of Wildlife, Fisheries, and Parks  
 
__________________________________ 
Sam Polles, Ph.D.  
Executive Director  
 
 
 
 
RECIPIENT  
 
__________________________________ 
Name:  
 
__________________________________ 
Title: 
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There came for consideration of the Mayor and Members of the Council of the City of 
Gautier, Mississippi the following: 

 
ORDINANCE NUMBER 223-2014 

 
 

AN ORDINANCE OF THE PLANNING COMMISSIOM OF GAUTIER, 
MISSISSIPPI, PROVIDING AUTHORITY & INTENT; REZONING 
ARTICLE V, ZONING REGULATIONS AND SPECIFIC REGULATIONS, 
TO ALLOW A BED AND BREAKFAST AS A CONDITIONAL USE-
MAJOR IN A R-1 ZONED DISTRICT; PROVIDING FOR SEVERABILITY 
AND PROVIDING AN EFFECTIVE DATE.  

 
NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
GAUTIER, MISSISSIPPI, THAT THE ZONING REQUIREMENTS OF THE UNIFIED 
DEVELOPMENT ORDINANCE OF THE CITY OF GAUTIER IS AMENDED AS 
FOLLOWS: 
 
Section 1.  Authority & Intent  

A. The authority for enactment of this ordinance is contained in Section 5.2.2 of 
the City’s Unified Development Ordinance. 

B. The Planning Commission finds that there is a need for bed and breakfast in 
an R-1 Low Density Single Family. 

C. The Planning Commission finds the creation of a bed and breakfast in an R-1 
Low Density Single Family Residential to be consistent with the goals of the 
Comprehensive Plan. 

 
Section 2. Amendment of Article V 

Article V, Zoning Districts and Regulations, is hereby amended to wit (delete 
strike-thru): 
 
5.2.2 Uses Permitted by Right and Conditional Uses 
 
No use shall be established in any zoning district unless it is expressly 
designated by this Ordinance as a "P-permitted use” or "C-conditional use-major” 
or “c-conditional use-minor”. The range of uses allowed as "Permitted Uses and 
Structures," "Conditional Uses," in each zoning district are summarized in Tables 
3, 4 and 5.  In the event of a conflict between tables of this Ordinance, the text 
shall control. The intent of the underlying Future Land Use category of the 
Comprehensive Plan determines allowable uses in the PUD District. 
 

Table No. 3: Uses Permitted in Residential Districts  

 AG RE R-1 R-1A R-2 R-3 

 Accessory Buildings (In P P P P P P 
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Table No. 3: Uses Permitted in Residential Districts  

 AG RE R-1 R-1A R-2 R-3 

accordance with Article VI) 
 Adult Day Care Center, 

Commercial 
C    C  

 Apartment Building-less 
than 45’ in height 

   P P  

 Apartment Building – 46’ to 
60’ in height. 

    P  

 Assisted Living Facility     C  
 Bed and Breakfast   C    
 Boarding House     C  
 Cemetery and/or 

Columbarium 
C  C C C C 

 Child Care Facility c    c  
 Church or Place of Worship C  c c C  
 Country Club c C c c c  
 Clubhouse or Lodge c c   P  
 Cluster Development       
 Community Center  c c c c c c 
 Condominium, Residential 

(less than 45’ in height). 
    P  

 Condominium, Residential 
(46’ to 60’ in height). 

    P  

 Conservation Subdivision P P     
 Dwelling, Mobile 

Manufactured Home 
C     P 

 Dwelling, Multi-family     P  
 Dwelling, Single-family, 

Attached  
   C   

 Dwelling, Single-family, 
Detached 

P P P P  P* 

 Dwelling, Two-family    C   
 Farm P      
 Garage or carport, Private 

as an Accessory Use 
P P P P P** P 

 Garage Apartment (As an 
accessory Use) 

c C c C C C 

 
 
Section 3.  Conflicts 
 All ordinances or parts of ordinances in conflict with this ordinance are repealed 
to the extent of such conflict. 
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Section 4.  Severability 
 If any word, phrase, sentence, paragraph or provision of this ordinance or the 
application thereof to any person or circumstance is held invalid or unconstitutional, 
such finding shall not affect the other provisions or applications of this ordinance which 
can be given effect without the invalid or unconstitutional provision or application, and to 
this end the provisions of this ordinance are declared severable. 
 
Section 5.  Effective Date 
 This Ordinance shall take effect immediately upon approval by the City Council 
and signature of the Mayor. 
  
          Motion made by Councilman Colledge that by clear and convincing evidence that 
by the testimony made tonight that there was probably a mapping error and that the City 
Council recommends approval of a zoning change of R-1 Low Density Single Family 
Residential District to allow a Bed & Breakfast uses as a Conditional Use Major.  
Councilman Anderson seconded the motion and the following vote was recorded: 
 
          AYES:      Gordon Gollott 
      Mary Martin 
      Rusty Anderson 
           Adam Colledge 
 
         NAYS:      Johnny Jones 
                         Hurley Ray Guillotte 
                         Casey Vaughan   
 
Motion passed. 
 
 
Adopted: November 18, 2014  ___________________________________ 
      Gordon Gollott, Mayor 
 
 
Attest:      Approved as to form and legal sufficiency. 
 
 
__________________________  ___________________________________ 
Cindy Russell, City Clerk   Josh Danos, City Attorney 
 
 
New language is underlined. 
Deleted language is stricken. 
To Be Codified. 
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QUASI-JUDICIAL PROCEDURES 
 
1. Announcement of Matter. Read the matter title to be considered. 

 

2. Swear the Witnesses. All witnesses, parties, citizen participants and City Staff 
who plan to speak at the hearing shall collectively be sworn at the beginning of the 
hearing by the City Attorney. 

 
3. Ex Parte Disclosure. All members must disclose on the record any ex parte 
communications, to include any physical inspections of the subject property. The 
disclosure should include with whom any communication has taken place, a summary of 
the substance of the communication, and the date of the site visit, if any. If anyone has 
received written communications, the writing must be presented, read into record or a 
copy provided to all participants, and made a part of the official record. 

 
4. Applicant Presentation. 

 

5. Questions directed to Applicant. The applicant should answer any questions by 
the public, the Planning Commission, or others. 

 
6. Staff Presentation. This includes presentation of the staff report into the official 
record. 

 
7. Objections from Applicant. Confirm whether there are objections from the 
applicant regarding the staff report or development order. 

 
8. Questions directed to Staff. The staff answers any questions by the public, the 
Planning Commission, or others. 

 
9. Public Comments. Members of the public should be allowed to make comments 
regarding the application. 

 
10. Applicant rebuttal/final comments 

 

11. Staff rebuttal/final comments 
 

12. Call for final questions. 
 

13. Close public portion of the hearing. 
 

14. Motion & Deliberation. Planning Commission makes a motion, and debates and 
deliberates regarding the application and development order. 

 
15. Vote. 

 

16. Close the quasi-judicial proceeding. 
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CITY OF GAUTIER 
MEMORANDUM 

 
 

To: Samantha Abell, City Manager 
 

From: Chandra Nicholson, Economic Development & Planning Director 
 

Date: November 12, 2014 
 

Subject: Consideration of a Citywide Comprehensive Rezoning of R-1 Low Density Single-
Family Residential Districts (City Initiated) to allow a Bed and Breakfast and 
Child Care Center as a Conditional Use (GPC #14-21-RZ) 

 
 
 

 

 

REQUEST: 
 

Gautier Planning Commission recommends the City Council approve an amendment to the R-1 
Low Density Single Family Residential zoning district to allow a child care center and a bed and 
breakfast as a Conditional Use-Major. 

 
The city attorney has reviewed for legal sufficiency and finds that the Mississippi Annotated 
Code (MAC) requires changes in a residential zone permitting commercial uses must be 
processed as a comprehensive rezoning. 

 
 

BACKGROUND: 
 

The City’s Unified Development Ordinance (UDO) does not permit a child care center in an R-1 
Zoning district nor a bed and breakfast. Section 4.16 of the City’s Unified Development 
Ordinance (UDO) establishes the procedure to amend the City’s Official Zoning Requirements. 

 
A Public Hearing was conducted on Thursday, November 6, 2014 by the Gautier Planning 
Commission. 

 
Staff provided findings that the request met the requirements of applicable law. (See attached 
GPC Staff Report) 

 
 

DISCUSSION: 
 

The City’s Unified Development Ordinance (UDO) does not currently allow a child care center 
in an R-1 Low Density Single-Family Residential Zoning District, however, the R-1 zoned area 
has existing structures that can only be utilized for commercial development or they sit vacant 
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becoming an eyesore to the neighborhood. The Comprehensive Plan for future land uses does 
allow for schools to be placed in these residential areas. 

 
In addition, the City’s Unified Development Ordinance (UDO) does not currently allow a Bed 
and Breakfast in an R-1 Low Density Single-Family Residential Zoning District, however, 
larger homes that are considered to be historical and/or suitable for a bed and breakfast are 
usually located in residential zoning districts. The Comprehensive plan for future land uses 
allows for the design characteristics of big lots in which these houses are located upon. The 
utilization of these houses as a bed and breakfast is good businesses for the City. 

 
The proposed rezoning would allow a child care center and a bed and breakfast in an R-I Low 
Density Single Family Residential Zoning District. Both additions to the UDO are based on 
repeated feedback from citizens, and the fact the Comprehensive Plan anticipates such uses but 
the UDO fails to currently provide for them. 

 
 
REVIEW CRITERIA: 

 

To determine the appropriateness of the request, the City Council shall consider the following 
criteria. 

 
A. The  existing  zoning  in  the  subject  area  is  not  in  accordance  with  the 

Comprehensive Plan, and 

B. The need for additional land in the City having the same zoning classification as 
the one proposed; and 

C. A  substantial  change  in  the  land  use  character  of  the  surrounding  area  that 
justifies the change in zoning; or 

D. The probability of a mapping error in the Comprehensive Plan or the Unified 
 
CONCLUSION AND RECOMMENDATION: 

 

Based on the evidence of the probability of a mapping error in the Unified Development 
Ordinance, the Gautier Planning Commission recommends that the City Council approve the 
rezoning request. 

 
Based on the required Review Criteria established by Section 4.16 of the Unified Development 
Ordinance and the appropriateness of the request relevant to the criteria, the City Council may: 

 
1. Find that there is a probability of a mapping error in the Unified Development Ordinance 

has occurred AND THEREFORE approve the Ordinance to provide a citywide 
Comprehensive Rezoning; or 

2. Deny the citywide Comprehensive Rezoning. 
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ATTACHMENTS: 
 

1. Draft Ordinance 
2. Staff Report as Submitted to the GPC with Back-Up 

3. GPC Minutes Excerpt Dated November 7, 2014 
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1 ORDINANCE 
2 (Strike thru old/Underline new) 
3 
4 AN ORDINANCE OF THE PLANNING COMMISSIOM OF GAUTIER, 
5 MISSISSIPPI, PROVIDING AUTHORITY & INTENT; REZONING ARTICLE V, 
6 ZONING  REGULATIONS  AND  SPECIFIC  REGULATIONS,  TO  ALLOW  A 
7 CHILD CARE CENTER AS A CONDITIONAL USE-MAJOR IN A R-1 ZONED 
8 DISTRICT; ARTICLE V, ZONING REGULATIONS AND SPECIFIC 
9 REGULATIONS, TO ALLOW A BED AND BREAKFAST AS A CONDITIONAL 

10 USE-MAJOR IN A R-1 ZONED DISTRICT; PROVIDING FOR SEVERABILITY 
11 AND PROVIDING AN EFFECTIVE DATE. 
12 
13 NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
14 GAUTIER, MISSISSIPPI, THAT THE ZONING REQUIREMENTS OF THE UNIFIED 
15 DEVELOPMENT  ORDINANCE  OF  THE  CITY  OF  GAUTIER  IS  AMENDED  AS 
16 FOLLOWS: 
17 
18 Section 1.  Authority & Intent 
19 The  authority  for  enactment  of  this  ordinance  is  Section  17-1-5,  Mississippi  Code 
20 Annotated Section 17-1-15 (1972), Mississippi Statutes. 
21 
22 The City Council of Gautier finds that a comprehensive rezoning is necessary to provide 
23 for the orderly growth and development of the City. A public hearing was held before the 
24 Gautier Planning Commission on November 7, 2014, after giving due public notice 
25 pursuant to the Public Hearing Process of the City’s Unified Development Ordinance. 
26 The Commission recommended that Council approve the zoning change to allow a bed 
27 and breakfast and a child care center, commercial, in an R-1 Zoning District as a 
28 Conditional Use-Major.  The City Council conducted a public hearing on November 18, 
29 2014. 
30 
31 SECTION 2. PROPERTY REZONED. 
32 This  is  a  citywide  rezoning  of  R-1  Low  Density  Single-Family  Residential  Zoning 
33 Districts. 
34 
35 SECTION 3. FINDINGS OF FACT. 
36 The  Planning  Commission  finds  the  probability  of  a  mapping  error  in  the  Unified 
37 Development Ordinance has occurred, in that bed and breakfast uses and child care 
38 center uses were allowed with Special Exceptions in R-1 Zoning Districts prior to the 
39 adoption of the Unified Development Ordinance in 2009. 
40 
41 Section 4. Amendment of Article V 
42 Article V, Zoning Districts and Regulations, is hereby amended to wit (delete strike- 
43 thru): 
44 
45 5.2.2 Uses Permitted by Right and Conditional Uses 
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47 No use shall be established in any zoning district unless it is expressly designated by 
48 this Ordinance as a "P-permitted use” or "C-conditional use-major” or “c-conditional use- 
49 minor”. The range of uses allowed as "Permitted Uses and Structures," "Conditional 
50 Uses," in each zoning district are summarized in Tables 3, 4 and 5.  In the event of a 
51 conflict  between  tables  of  this  Ordinance,  the  text  shall  control.  The  intent  of  the 
52 underlying Future Land Use category of the Comprehensive Plan determines allowable 
53 uses in the PUD District. 
54 

55 

56 

57 
 

Table No. 3: Uses Permitted in Residential Districts 
 

AG RE R-1 R-1A R-2 R-3 

 Accessory Buildings (In 
accordance with Article VI) 

P P P P P P 

 Adult Day Care Center, 
Commercial 

C    C  

 Apartment Building-less 
than 45’ in height 

   P P  

 Apartment Building – 46’ to 
60’ in height. 

    P  

 Assisted Living Facility     C  
 Bed and Breakfast   C    
 Boarding House     C  
 Cemetery and/or 

Columbarium 
C  C C C C 

 Child Care Center, 
Commercial 

c  C  c  

 Church or Place of Worship C  c c C  
 Country Club c C c c c  
 Clubhouse or Lodge c c   P  
 Cluster Development       
 Community Center c c c c c c 
 Condominium, Residential 

(less than 45’ in height). 
    P  

 Condominium, Residential 
(46’ to 60’ in height). 

    P  

 Conservation Subdivision P P     
 Dwelling, Mobile 

Manufactured Home 
C     P 

 Dwelling, Multi-family     P  
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        Table No. 3: Uses Permitted in Residential D istrict s   
          

AG RE R-1 R-1A R-2 R-3 

 Dwelling, Single-family, 
Attached 

   C   

 Dwelling, Single-family, 
Detached 

P P P P  P* 

 Dwelling, Two-family    C   
 Farm P      
 Garage  or  carport,  Private 

as an Accessory Use 
P P P P P** P 

 Garage  Apartment  (As  an 
accessory Use) 

c C c C C C 

58 
59 Section 5.  Conflicts 
60 All ordinances or parts of ordinances in conflict with this ordinance are repealed to the 
61 extent of such conflict. 
62 
63 Section 6.  Severability 
64 If  any  word,  phrase,  sentence,  paragraph  or  provision  of  this  ordinance  or  the 
65 application thereof to any person or circumstance is held invalid or unconstitutional, 
66 such finding shall not affect the other provisions or applications of this ordinance which 
67 can be given effect without the invalid or unconstitutional provision or application, and to 
68 this end the provisions of this ordinance are declared severable. 
69 
70 SECTION 7. SETTING EFFECTIVE DATE AND APPEAL 
71 This Ordinance shall become effective 30 days after approval by the City Council and signature 
72 of the Mayor. 
73 
74 
75 Adopted:    
76 Gordon Gollott, Mayor 
77 
78 
79 Attest: Approved as to form and legal sufficiency. 
80 
81 
82    

 

83 Cindy Russell, City Clerk Josh Danos, City Attorney 
84 
85 
86 New language is underlined. 
87 Deleted language is stricken. 
88 To Be Codified. 
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Gautier Planning Commission 

Regular Meeting Agenda 

November 6, 2014 

Comprehensive Rezoning 
GPC 14-21-RZ 

 

 

VII. NEW BUSINESS  
 

A. QUASI-JUDICIAL 
 

1. REQUEST FOR A ZONING CHANGE IN AN R-1 LOW DENSITY SINGLE 
FAMILY RESIDENTIAL ZONING DISTRICT TO ALLOW DAYCARE 
FACILITIES AND BED AND BREAKFAST USES AS A CONDITIONAL USE-
MAJOR. (GPC #14-21-RZ) 
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QUASI-JUDICIAL PROCEDURES 

1. Announcement of Matter. Read the matter title to be considered. 

2. Swear the Witnesses. All witnesses, parties, citizen participants and City Staff 
who plan to speak at the hearing shall collectively be sworn at the beginning of the 
hearing by the City Attorney.  

3. Ex Parte Disclosure. All members must disclose on the record any ex parte 
communications, to include any physical inspections of the subject property. The 
disclosure should include with whom any communication has taken place, a summary of 
the substance of the communication, and the date of the site visit, if any. If anyone has 
received written communications, the writing must be presented, read into record or a 
copy provided to all participants, and made a part of the official record.  
 
4. Applicant Presentation.  
 
5. Questions directed to Applicant. The applicant should answer any questions by 
the public, the Planning Commission, or others.  
 
6. Staff Presentation. This includes presentation of the staff report into the official 
record. 
 
7. Objections from Applicant. Confirm whether there are objections from the 
applicant regarding the staff report or development order.  
 
8. Questions directed to Staff. The staff answers any questions by the public, the 
Planning Commission, or others. 
 
9. Public Comments. Members of the public should be allowed to make comments 
regarding the application. 
 
10. Applicant rebuttal/final comments 
 
11. Staff rebuttal/final comments 
 
12. Call for final questions. 
 
13. Close public portion of the hearing. 
 
14. Motion & Deliberation. Planning Commission makes a motion, and debates and 
deliberates regarding the application and development order. 
 
15. Vote.  
 
16. Close the quasi-judicial proceeding. 
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CITY OF GAUTIER 
STAFF REPORT 

 
 
To:  Chairman and Members, Planning Commission 
 
From:  Erica Greene, City Planner 
 
Date:  October 31, 2014 
 
Subject: Consideration of Zoning Change in an R-1 Low Density Single Family 

Residential Zoning District (City Initiated) to allow Daycare Facilities and Bed 
and Breakfast uses as a Conditional Use-Major (GPC #14-21-RZ). 

       ___   ___________ 
 
REQUEST: 
 
The Economic Development Director directed Staff to draft an amendment to the R-1 Low 
Density Single Family Residential zoning district to allow a child care facility and a bed and 
breakfast as a Conditional Use-Major.  
 
The city attorney has reviewed for legal sufficiency and finds that the Mississippi Annotated 
Code (MAC) requires changes in a residential zone permitting commercial uses must be 
processed as a comprehensive rezoning. 
 
BACKGROUND: 

 
History 
The City’s Unified Development Ordinance (UDO) does not permit a child care facility in an R-
1 Zoning district nor a bed and breakfast. Section 4.16 of the City’s Unified Development 
Ordinance (UDO) establishes the procedure to amend the City’s Official Zoning Requirements. 
The Gautier Planning Commission (GPC) shall review a proposal for a rezoning and shall make 
an advisory recommendation to the City Council as to the need and justification for the change 
and the relationship of the proposed change to the goals, objectives and policies of the 
Comprehensive Plan. The GPC shall include in its recommendation to the City Council findings 
and any information which it deems relevant to issues relating to the proposed rezoning.  
 
 
The Amendment Process 
Amendments to the Unified Development Ordinance may be initiated by the City Council, the 
Gautier Planning Commission (GPC), the City Staff, or by a citizen. The process requires that 
the GPC review and forward a recommendation to the City Council on the proposed amending 
ordinance(s). 

 
The City Council may consider approval after a public hearing based on the application and the 
relevant support materials, testimony at the public hearing, the GPC recommendation, and the 
Staff Report.  
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DISCUSSION: 

 
The City’s Unified Development Ordinance (UDO) does not currently allow a child care facility 
in an R-1 Single Family Residential zoned area.  However the zoned area has existing structures 
that can only be utilized for commercial development or they sit vacant becoming an eyesore to 
the neighborhood. The Comprehensive Plan for future land uses allows for schools to be placed 
in this area. 
 
Based on the below analysis, staff finds the change meets the sole requirement of item “D” and is 
therefore sufficient.  The change meets requirements “A” and “B” as well. 
 

A. The existing zoning in the subject area is not in accordance with the 
Comprehensive Plan, and 

Staff finds the existing zoning in the subject area is not in accordance with the 
Comprehensive Plan because the Comprehensive plan allows for educational 
uses in residential areas (page 114, Comprehensive plan.  This change would 
allow a Daycare Facility to be placed in an R-1 Single family Residential 
Zoning District.  However, upon the approval of a Comprehensive Rezoning, 
the Comprehensive Plan will then become in accordance which places emphasis 
on suggested land uses similar to public and quasi-public uses such as churches 
and schools. 

 
B. The need for additional land in the City having the same zoning classification as 

the one proposed; and 

The Unified Development Ordinance, Section 5.3.3 describes R-1 Single Family 
Residential District as being an area where the principal use of land is for 
single-family detached dwelling units and related recreational facilities which 
complement the area and provide a balanced and attractive residential area. R-1 
areas are to be specifically designed to provide for the quiet enjoyment of the 
uses therein.  They should have well defined boundaries and be protected from 
the encroachment of commercial uses and heavy through traffic.  

Staff finds that there is a need for additional land to allow for daycare uses; 
specifically in an R-1 Single Family Residential Zoning District. Staff further 
finds that the protection of residential areas requires day cares be permitted 
only as a Conditional Use-Major to ensure compatibility and controls 

 

C. A substantial change in the land use character of the surrounding area that 
justifies the change in zoning; or 

Staff finds that property owners of commercial buildings which once operated 
as daycares are currently not able to provide this services.  Additionally from 
time to time citizens express a desire for daycares in residential areas.  
However, in keeping with the Comprehensive Plan, the future uses indicate a 
change.  Rezoning this area will make this area in compliance. 
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D. The probability of a mapping error in the Comprehensive Plan or the Unified 
Development Ordinance has occurred. 

Staff finds a probability in a mapping error in the Unified Development 
Ordinance exists.  Daycares previously existed in the R-1 Zone, with a special 
permit.  After the adoption of the 2009 UDO, this use was no longer delineated 
in the Table of Uses.  However, the Comprehensive Plan allows for it.  The 
UDO implements the Comprehensive Plan.  Therefore the Staff finds the 
probability of an error.  The Unified Development Ordinance show current 
zoning of an R-1 Single Family Residential to fit with the needs of the area.  
The Comprehensive Plan is a vision document for the future through the year 
2030. As intensity of development increases a need for Daycare Facility in this 
area will be needed. 

 
 
The City’s Unified Development Ordinance (UDO) does not currently allow a Bed and Breakfast 
in an R-1 Single Family residential zoned area.  In addition, larger homes that are considered to 
be historical and suitable for bed and breakfast are usually located in residential zoning districts.  
The Comprehensive plan for future land uses allows for the design characteristics of big lots in 
which these houses are located upon.  The utilization of these houses as a bed and breakfast is 
good businesses for the City. 
 

A. The existing zoning in the subject area is not in accordance with the 
Comprehensive Plan, and 

  
Staff finds the existing zoning in the subject area is not in accordance with the 
Comprehensive Plan that would allow a Daycare Facility to be placed in an R-1 Single 
family Residential Zoning District.  However, upon the approval of a Comprehensive 
Rezoning, the Comprehensive Plan will then become in accordance which places 
emphasis on suggested land uses similar to the design characteristics of large lots in 
this area. 

 
B. The need for additional land in the City having the same zoning classification as 

the one proposed; and 
  

The Unified Development Ordinance, Section 5.3.3 describes R-1 Single Family 
Residential District as being an area where the principal use of land is for single-
family detached dwelling units and related recreational facilities which complement the 
area and provide a balanced and attractive residential area. R-1 areas are to be 
specifically designed to provide for the quiet enjoyment of the uses therein.  They 
should have well defined boundaries and be protected from the encroachment of 
commercial uses and heavy through traffic 
 
Staff finds that there is a need for additional land to be zoned in an R-1 Single 
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Family Residential Zoning District. Most Bed and Breakfast businesses are 
historical homes that are located in residential districts.  Encompassing such 
properties and placing conditions for development to use these building with the 
intentions of creating business that complement the area will be good for 
business within the City. 

 
 
C. A substantial change in the land use character of the surrounding area that 

justifies the change in zoning; or 
 

Staff finds that property owners are currently not able to provide these services 
of a bed and breakfast.  Additionally from time to time citizens express a desire 
for bed and breakfast in residential areas.  However, in keeping with the 
Comprehensive Plan, the future uses indicate a change.  Rezoning this area will 
make this area in compliance. 

 
D. The probability of a mapping error in the Comprehensive Plan or the Unified 

Development Ordinance has occurred. 
  

Staff finds a probability in a mapping error in the Unified Development 
Ordinance exists.  A Bed and Breakfast previously existed in the R-1 Zone, with 
a special permit.  After the adoption of the 2009 UDO, this use was no longer 
delineated in the Table of Uses.  However, the Comprehensive Plan allows for 
it.  The UDO implements the Comprehensive Plan.  Therefore the Staff finds 
the probability of an error.  The Unified Development Ordinance show current 
zoning of an R-1 Single Family Residential to fit with the needs of the area.  
The Comprehensive Plan is a vision document for the future through the year 
2030. As intensity of development increases a need for Daycare Facility in this 
area will be needed. 

 
  
The proposed rezoning allows a child care center and bed and breakfast in an R-I Low Density 
Single Family Residential zone.  Both additions to the UDO are based on repeated feedback from 
citizens, and the fact the Comprehensive Plan anticipates such uses but the UDO fails to 
currently provide for them. 
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RECOMMENDATIONS:  
 
The Planning Commission may: 
 

1. Recommend that City Council approve the Comprehensive Zoning change to allow for a 
child care center and bed and breakfast in an R-1 area a a Conditional Use Major;  

2. Recommend that City Council approve the Comprehensive Zoning with modifications; or 
3. Recommend that City Council not approve the Comprehensive Zoning. 

 
 
ATTACHMENTS: 
 

1. Draft Ordinance 
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ORDINANCE  1 
(Strike thru old/Underline new) 2 

 3 
AN ORDINANCE OF THE PLANNING COMMISSIOM OF GAUTIER, 4 
MISSISSIPPI, PROVIDING AUTHORITY & INTENT; REZONING 5 
ARTICLE V, ZONING REGULATIONS AND SPECIFIC REGULATIONS, 6 
TO ALLOW A CHILD CARE FACILITY AS A CONDITIONAL USE-7 
MAJOR IN A R-1 ZONED DISTRICT; ARTICLE V, ZONING 8 
REGULATIONS AND SPECIFIC REGULATIONS, TO ALLOW A BED 9 
AND BREAKFAST AS A CONDITIONAL USE-MAJOR IN A R-1 ZONED 10 
DISTRICT; PROVIDING FOR SEVERABILITY AND PROVIDING AN 11 
EFFECTIVE DATE.  12 

 13 
NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 14 
GAUTIER, MISSISSIPPI, THAT THE ZONING REQUIREMENTS OF THE UNIFIED 15 
DEVELOPMENT ORDINANCE OF THE CITY OF GAUTIER IS AMENDED AS 16 
FOLLOWS: 17 
 18 
Section 1.  Authority & Intent  19 

A. The authority for enactment of this ordinance is contained in Section 5.2.2 of 20 
the City’s Unified Development Ordinance. 21 

B. The Planning Commission finds that there is a need for a child care facility 22 
and bed and breakfast in an R-1 Low Density Single Family. 23 

C. The Planning Commission finds the creation of a child care facility and bed 24 
and breakfast in an R-1 Low Density Single Family Residential to be 25 
consistent with the goals of the Comprehensive Plan. 26 

 27 
Section 2. Amendment of Article V 28 

Article V, Zoning Districts and Regulations, is hereby amended to wit (delete 29 
strike-thru): 30 
 31 
5.2.2 Uses Permitted by Right and Conditional Uses 32 
 33 
No use shall be established in any zoning district unless it is expressly 34 
designated by this Ordinance as a "P-permitted use” or "C-conditional use-major” 35 
or “c-conditional use-minor”. The range of uses allowed as "Permitted Uses and 36 
Structures," "Conditional Uses," in each zoning district are summarized in Tables 37 
3, 4 and 5.  In the event of a conflict between tables of this Ordinance, the text 38 
shall control. The intent of the underlying Future Land Use category of the 39 
Comprehensive Plan determines allowable uses in the PUD District. 40 

 41 

Table No. 3: Uses Permitted in Residential Districts  

 AG RE R-1 R-1A R-2 R-3 

 Accessory Buildings (In P P P P P P 
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Table No. 3: Uses Permitted in Residential Districts  

 AG RE R-1 R-1A R-2 R-3 

accordance with Article VI) 
Adult Day Care Center, 
Commercial 

C    C  

Apartment Building-less 
than 45’ in height 

   P P  

Apartment Building – 46’ to 
60’ in height. 

    P  

Assisted Living Facility     C  
Bed and Breakfast   C    
Boarding House     C  
Cemetery and/or 
Columbarium 

C  C C C C 

Child Care Facility c  C  c  
Church or Place of Worship C  c c C  
Country Club c C c c c  
Clubhouse or Lodge c c   P  
Cluster Development       
Community Center  c c c c c c 
Condominium, Residential 
(less than 45’ in height). 

    P  

Condominium, Residential 
(46’ to 60’ in height). 

    P  

Conservation Subdivision P P     
Dwelling, Mobile 
Manufactured Home 

C     P 

Dwelling, Multi-family     P  
Dwelling, Single-family, 
Attached  

   C   

Dwelling, Single-family, 
Detached 

P P P P  P* 

Dwelling, Two-family    C   
Farm P      
Garage or carport, Private 
as an Accessory Use 

P P P P P** P 

Garage Apartment (As an 
accessory Use) 

c C c C C C 

 42 
 43 
 44 
Section 3.  Conflicts 45 
 All ordinances or parts of ordinances in conflict with this ordinance are repealed 46 
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to the extent of such conflict. 47 
  48 
Section 4.  Severability 49 
 If any word, phrase, sentence, paragraph or provision of this ordinance or the 50 
application thereof to any person or circumstance is held invalid or unconstitutional, 51 
such finding shall not affect the other provisions or applications of this ordinance which 52 
can be given effect without the invalid or unconstitutional provision or application, and to 53 
this end the provisions of this ordinance are declared severable. 54 
 55 
Section 5.  Effective Date 56 
 This Ordinance shall take effect immediately upon approval by the City Council 57 
and signature of the Mayor. 58 
 59 
 60 
Adopted: ___________________  ___________________________________ 61 
      Gordon Gollott, Mayor 62 
 63 
 64 
Attest:      Approved as to form and legal sufficiency. 65 
 66 
 67 
__________________________  ___________________________________ 68 
Cindy Russell, City Clerk   Josh Danos, City Attorney 69 
 70 
 71 
New language is underlined. 72 
Deleted language is stricken. 73 
To Be Codified. 74 

 75 
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Excerpt from Gautier Planning Commission Meeting held November 6, 2014. 
 
 
REQUEST: 
QUASI-JUDICIAL – REQUEST FOR A ZONING CHANGE IN AN R-1 LOW DENSITY 
SINGLE FAMILY RESIDENTIAL ZONING DISTRICT TO ALLOW DAYCARE 
FACILITIES AND BED AND BREAKFAST USES AS A CONDITIONAL USE-MAJOR. 
(GPC#14-21-RZ) 
 
 
RECOMMENDATION: 
Commissioner Dailey made the motion stating that by clear and convincing evidence 
from the testimony made this evening that there was probably a mapping error and the 
Planning Commission recommends approval of a zoning change in an R-1 Low Density 
Single Family Residential zoning district to allow daycare facilities and bed and 
breakfast uses as a Conditional Use-Major.  Commissioner Walters seconded the 
motion and the following vote was recorded: 
 
 
 AYES: David Wooten 
   Larry Dailey 
   Jimmy Green 
   Anthony York 
   Sandra Walters 
 
 NAYS: Greg Spanier 
 
Motion passed. 
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EXHIBIT A 

DISSIMINATION AGENT ENGAGEMENT LETTER 
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November 4, 2014 

VIA E-MAIL AT SABELL@GAUTIER-MS.GOV 

City of Gautier, Mississippi 
Attn: Samantha Abell, City Manager 
3330 Highway 90 
Gautier, MS 39553 

Re: City of Gautier, Mississippi 2015 Continuing Disclosure 

Dear Ms. Abell: 

We served as Bond Counsel in connection with various bond issues of the City. In the 
past, the City retained our firm to prepare and submit the City's Continuing Disclosure 
Information Statement in connection with the Bonds. It is once again time to prepare the current 
year's annual disclosure. 

As you may recall, pursuant to each Continuing Disclosure Agreement executed in 
connection with the issuance of the Bonds, the City is required to provide on an annual basis 
certain financial information and operating data to the (i) (a) Municipal Securities Rulemaking 
Board (the "MSRB") through MSRB's Electronic Municipal Market Access system at 
www.emma.msrb.org ("EMMA"), in the electronic format then prescribed by the Securities and 
Exchange Commission (the "SEC") (the "Required Electronic Format") pursuant to Rule 15c2-
12, as amended from time to time (the "Rule") of the SEC, together with any identifying 
information or other information then required to accompany the applicable filing (the 
"Accompanying Information"), and (b) in the future, any successor repository or repositories 
prescribed by the SEC for the purpose of serving as repository under the Rule (together (a) and 
(b) are the "National Repository"); and (ii) any public or private repository or entity designated 
by the State as a State repository for the purposes of the Rule (the "State Repository" and 
together with the National Repository, the "Repository"), together with any identifying 
information or other information then required to accompany the applicable filing (the 
"Accompanying Information"). This continuing disclosure requirement is set forth in the Rule 
and requires such updated data be filed with EMMA no later than 180 days after the end of each 
fiscal year. This year's filing is due on or before March 31,2015. Failure to file timely and to 
comply with the Rule could result in an Enforcement Action by the SEC where the SEC may 
attempt to require performance and may allege penalties are owed. Additionally, the City's 
failure to disclose timely may adversely impact bondholders of the Bonds and could adversely 
affect the sale of future bonds issued by the City. 

Our fees hereunder will be based upon (i) our current understanding of the terms, the 
structure, size and schedule of the financings which may be represented hereunder, (ii) the duties 
we will undertake pursuant to this engagement letter, (iii) the time we anticipate devoting to the 
matters hereunder and (iv) the responsibilities we will assume in connection therewith. Based on 
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the foregoing, we estimate that our fees for legal services hereunder will be between $3,000 and 
$5,000. 

This letter authorizes us to incur expenses and make disbursements on behalf of the City, 
which will include such items as travel costs, photocopying, deliveries and other out-of-pocket 
costs. Attached as Exhibit A is the Butler Snow billing policy. 

If you would like for us to handle this matter for you, please have this proposal approved 
and return a signed copy of this letter to us at your earliest convenience. Alternatively, if you do 
not wish for us to handle this matter for you, please sign the portion of this letter indicating same, 
and return it to us. If you have any questions or wish to discuss this matter further, please do not 
hesitate to contact me. 

Very truly yours, 

BUTLER SNOW LLP 

Lucien L. Bourgeois 

APPROVED BY: 

Name: 

T itle: 

We do not wish to retain Butler Snow LLP to prepare the Continuing Disclosure 
Information Statement for the City of Gautier. 

Name: 

Title: 

Date: 

cc: Joshua W. Danos, Esq., City of Gautier, Mississippi City Attorney 
(via email to: idanos@dwwattornevs.com') 
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Exhibit A 
BUTLER SNOW LLP 

STANDARD BILLING TERMS AND CHARGES FOR EXPENSES 
As of January 1,2014 

Butler Snow LLP (the "Firm") will b ill clients on a monthly basis for legal services, unless another 
arrangement is agreed to and approved in writing by the Firm and the Client. The Firm typically sends 
bills for legal services and expenses via the U.S. Postal Service or by e-mail. Electronic billing services 
may also be used by specific agreement. 

It is our goal that our bills are easy to understand, simple, and reflect appropriate charges for 
the value our services provided. As such, we do not charge for many incidental costs or routine 
services. We are continually working to ensure that our bills are clear and understandable. Should you 
have questions about any aspect of your bill, please contact the Firm as soon as possible so that your 
concerns may be quickly resolved. The chart below spells out the complete details of our expense 
charges. Our payment terms are payment within 15 days of receipt of the bill, unless other 
arrangements are agreed to in advance. 

Any overpayments or duplicate payments the Firm receives that cannot be posted to an 
outstanding bill ("unapplied payments") will be deposited into the Firm's operating account upon 
receipt and posted as unapplied cash to the client's account. These unapplied payments will either be 
applied to a future bill or refunded to the client, whichever is appropriate. 

Document Reproduction 

Normal sized documents (up to 11 x 17) 

Oversize documents (size in excess of 11 
x 17) 

Electronic Data Manipulation for 
reproduction 

No charge for routine reproduction (under 50 pages per 
day) 
For reproduction in excess of 50 pages per day -

Black & White:$0.10/page Color: $0.25/page 
Bates Labeling -

Electronic: $0.05/page Manual: 
$0.15/page 

Charge for each page - no exclusion 
Black & white: $6.00/page Color: $30.00/page 

$75 per hour 

Document Scanning 

No charge for routine scanning (except evidentiary 
materials) 
Bulk scanning of evidentiary documents: $0.06/page 

(additional charge for document coding) 

Oversize documents (size in excess of 11 x $10.00/page 
17) 

Wire Transfers 
Outgoing: International: $50/wire Domestic: 
$25/wire 
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Data/Audio/Visual Duplication & 
Reproduction 

CD/DVD: $12.00 for each disc 
Portable Media Devices: Priced per data storage 
size 

Electronically Stored Information 
(Litigation Support Services) 

Data Filtering/Searching: 
Data Processing Native: 
occurrence 
Data Processing Full Tiff: 
Data Storage: 

$50.00/gb per occurrence 
$200.00/gb per 

$250.00/gb per occurrence 
$15.00/gb per mo. 

Computerized Legal Research 

No charge for basic research. 
$25/search for public records, special treatises, briefs, 
motions and 
expert directory databases. 

Specialized research at actual cost with prior client 
approval 

Electronic retrieval of Court documents $0.40 / document 

Electronic retrieval of Court documents 

No charge for calls or Fax transmissions within the 
United States. 
Non-domestic and conference calls charged at actual 
cost. 

Travel (personal vehicle) Current Standard Mileage Rate as allowed by the IRS 

Messenger Delivery and Service Deliveries under 10 miles one way-No charge; 10-25 
of Subpoenas or Summons miles one way - $25.00; over 25 miles one way -

$10.00/hour plus mileage; 
Service of Subpoenas/Summons - $35.00 plus delivery 

Overnight Package Delivery 
Charged at actual cost per package 

Postage No charge for routine postage (under $25 per day) 
Bulk mailing postage: at actual cost 
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EXHIBIT B 

FORM OF QUESTIONNAIRE 
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U.S. SECURITIES AND EXCHANGE COMMISSION 
DIVISION OF ENFORCEMENT 

MUNICIPALITIES CONTINUING DISCLOSURE COOPERATION INITIATIVE 
QUESTIONNAIRE FOR SELF-REPORTING ENTITIES 

NOTE: The information being requested in this Questionnaire is subject to the 
Commission's routine uses. A list of those uses is contained in SEC Form 1662 . which 
also contains other important information. 

1. Please provide the official name of the entity that is self-reporting ("Self-Reporting 
Entity") pursuant to the MCDC Initiative along with contact information for the Self-
Reporting Entity: 

Individual Contact Name: 
Individual Contact Title: 
Individual Contact telephone: 
Individual Contact Fax number: 
Individual Contact email address: 

Full Legal Name of Self-Reporting Entity: 
Mailing Address (number and street): 
Mailing Address (city): 
Mailing Address (state): Mississippi 
Mailing Address (zip): 

2. Please identify the municipal bond offering(s) (including name of Issuer and/or Obligor, 
date of offering and CUSIP number) with Official Statements that may contain a 
materially inaccurate certification on compliance regarding prior continuing disclosure 
obligations (for each additional offering, attach an additional sheet or separate schedule): 

State: Mississippi 
Full Name of Issuing Entity: 
Full Legal Name of Obligor (if any): 
Full Name of Security Issue: 
Initial Principal Amount of Bond Issuance: 
Date of Offering: 
Date of final Official Statement (format MMDDYYYY): 
Nine Character CUSIP number of last maturity: 

1 
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3. Please describe the role of the Self-Reporting Entity in connection with the municipal 
bond offerings identified in Item 2 above (select Issuer, Obligor or Underwriter): 

E Issuer 
• Obligor 
• Underwriter 

4. Please identify the lead underwriter, municipal advisor, bond counsel, unde rwriter's 
counsel and disclosure counsel, if any, and the primary contact person at each entity, for 
each offering identified in Item 2 above (attach additional sheets if necessary): 

Senior Managing Underwriting Firm: 
Primary Individual Contact at Underwriter: 

Financial Advisor: 
Primary Individual Contact at Financial Advisor: 

Bond Counsel Firm: 
Primary Individual Contact at Bond Counsel: 

Law Firm Serving as Underwriter's Counsel: 
Primary Individual Contact at Underwriter's Counsel: 

Law Firm Serving as Disclosure Counsel: 
Primary Individual Contact at Disclosure Counsel: 

5. Please include any facts that the Self-Reporting Entity would like to provide to assist the 
staff of the Division of Enforcement in understanding the circumstances that may have 
led to the potentially inaccurate statements (attach additional sheets if necessary): 
pLEASE SEE ATTACHED EXHITILMAL;DMFPL 

2 
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On behalf of 
I hereby certify that the Self-Reporting Entity intends to consent to the applicable 
settlement terms under the MCDC Initiative. 

By: 

Name of Duly Authorized Signer: 
Title: 

3 
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EXHIBIT C 

SPECIAL COUNSEL ENGAGEMENT LETTER 
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November 4, 2014 

VIA E-MAIL AT SABELL@GAUTIER-MS.GOV 

City of Gautier, Mississippi 
Attn: Samantha Abell, City Manager 
3330 Highway 90 
Gautier, MS 39553 

Re: City of Gautier, Mississippi 2015 MCDC/SEC Initiative 

Dear Ms. Abell: 

This letter is to confirm our engagement as special counsel to the City of Gautier, 
Mississippi (the "City") in connection with advising the City with regard to possible 
participation in the Municipalities Continuing Disclosure Cooperation Initiative (the "Initiative") 
of the Securities and Exchange Commission (the "SEC"). This letter sets forth the role we 
propose to serve and the responsibilities we propose to assume as special counsel to the City in 
connection with this engagement. Our engagement hereunder is as special counsel to the City 
and we are not representing any officer or any individual member of the governing body of the 
City in connection with these matters. 

Scope of Services 

We understand our employment will include conferences with the City with regard to its 
past compliance with its continuing disclosure undertakings in connection with prior City 
financings, reviewing statements made by the City regarding its compliance in Official 
Statements delivered to investors since 2009, and advising the City about whether to participate 
in the Initiative. Our services do not include financial advice to the City. Our services as special 
counsel to the City are limited to those contracted for explicitly herein and the execution of this 
letter by the City constitutes an acknowledgment of those limitations. 

Attorney-Client Relationship 

In performing our services as special counsel, the City will be our client. We will 
represent the interests of the City, respectively, rather than the City Council, the Council's 
individual members, or the City's employees. 

Conflicts of Interest 
Before accepting any new business, the Mississippi Rules of Professional Conduct (the 

"Rules") require us to evaluate whether there exist any ethical constraints to representing the 
City. We have completed a conflicts check within our firm and have found no current conflict 
between the City and our existing clients. 
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City of Gautier 
November 4, 2014 

Page 2 

As we discussed, we have served as bond counsel to the City in connection with bond 
issuances which we understand have been self-reported by certain underwriters under the 
Initiative and are included under Exhibit C attached hereto. We have participated in the 
preparation of official statements and continuing disclosure undertakings subject to our bond 
counsel representation. We have also assisted the City with certain annual continuing disclosure 
undertakings related to City bond issuances. 

The Initiative may create a tension between the City and its officials, employees and 
representative advisors. Initiative participation does not protect individuals associated with bond 
issues from further enforcement action. If the SEC pursues action against City officials as a 
result of information gleaned from the Initiative questionnaire, representatives of the City may be 
required to cooperate with the SEC in the ensuing investigation. The information in the MCDC 
questionnaire may also lead to investigations of and enforcement actions against City advisors 
such as underwriters, financial advisors or bond lawyers. 

At this time, to the best of our knowledge, the SEC has made no allegations against City 
representatives or advisors as described in the immediately preceding paragraph. It is possible, 
though, that the interests of the City and Butler Snow may diverge in connection with Butler 
Snow representation hereunder in the event that the SEC pursues action against other transaction 
participants (including Butler Snow) as a result of the Initiative. The City and Butler Snow 
hereby agree that should there ever be any litigation, arbitration or other adversary proceeding, 
claim or dispute that may result in a conflict of interest between Butler Snow and the City, Butler 
Snow may be required to either request additional waivers from the City and/or terminate our 
engagement as special counsel hereunder. 

Financial Arrangements 

Our fees hereunder will be based upon (i) our current understanding of the terms, the 
structure, size and schedule of the financings which may be represented by the Initiative, (ii) the 
duties we will undertake pursuant to this engagement letter, (iii) the time we anticipate devoting 
to the Initiative and (iv) the responsibilities we will assume in connection therewith. Based on 
the foregoing, we estimate that our fees for legal services hereunder will be between $3,000 and 
$5,000. 

This letter authorizes us to incur expenses and make disbursements on behalf of the City, 
which will include such items as travel costs, photocopying, deliveries and other out-of-pocket 
costs. Attached as Exhibit A is the Butler Snow billing policy. 

Document Retention 
Butler Snow maintains its client files electronically. We do not keep separate paper files. 

We will scan documents you or others send to us related to your matter to our electronic file for 
that matter and will retain only the electronic version while your matter is pending. Unless you 
instruct us otherwise, once such documents have been scanned to our electronic file, we will 
destroy all paper documents provided to us. If you send us original documents that need to be 
maintained as originals while the matter is pending, we ordinarily will scan those to our client 
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City of Gautier 
November 4, 2014 

Page 3 

file and return the originals to you for safekeeping. Alternatively, you may request that we 
maintain such originals while the matter is pending. If we agree to do that, we will make 
appropriate arrangements to maintain those original documents. 

Unless you instruct us otherwise, once our work on this matter is completed, we will 
designate your file as a closed file on our system and will apply our document retention policy 
then in effect to the materials in your closed file. At that time, we ordinarily will return to you 
any original documents we have maintained in accordance with the preceding paragraph while 
the matter was pending. Otherwise, we will retain the closed file materials for our benefit and 
subject to our own policies and procedures concerning file retention and destruction. 
Accordingly, if you desire copies of any documents (including correspondence, e-mails, 
pleadings, contracts, agreements, etc.) related to this matter or generated while it was pending, 
you should request such copies at the time our work on this matter is completed. A more 
complete notice of Butler Snow's Record Retention and Destruction Policy for Client Files, 
which also will be applicable to this Engagement, is attached as Exhibit B and incorporated 
herein by reference. 

Termination of Engagement 

Upon completion of our services as outlined in this letter, our responsibilities as special 
counsel will terminate and our representation of the City and the attorney-client relationship 
created by this engagement letter will be concluded. Should the City seek other, additional legal 
services, we would be happy to discuss the nature and extent of our separate engagement at that 
time. 

We are pleased to have the City as our client, and look forward to a mutually satisfactory 
and beneficial relationship. If the foregoing terms are acceptable to you, please so indicate by 
returning a copy of this letter signed by the appropriate individual so authorized for the City and 
keeping a copy for your files. Thank you. 

BUTLER SNOW LLP 

Accepted and Approved: 

CITY OF GAUTIER, MISSISSIPPI 

By: 

Title: 

Date: 

Enclosures 
cc: Robert G. Ramsay, Esq., City of Gautier, Mississippi City Attorney 

(via email to: robertgramsav@att.net) 
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Exhibit A 
BUTLER SNOW LLP 

STANDARD BILLING TERMS AND CHARGES FOR EXPENSES 
As of January 1,2014 

Butler Snow LLP (th e "Firm") will bill clients on a monthly basis for legal services, unless 
another arrangement is agreed to and approved in writing by the Firm and the Client. The Firm 
typically sends bills for legal services and expenses via the U.S. Postal Service or by e-mail. 
Electronic billing services may also be used by specific agreement. 

It is our goal that our bills are easy to understand, simple, and reflect appropriate 
charges for the value our services provided. As such, we do not charge for many incidental 
costs or routine services. We are continually working to ensure that our bills are clear and 
understandable. Should you have questions about any aspect of your bill, p lease contact the 
Firm as soon as possible so that your concerns may be quickly resolved. The chart below spells 
out the complete details of our expense charges. Our payment terms are payment within 15 
days of receipt of the bill, unless other arrangements are agreed to in advance. 

Any overpayments or duplicate payments the Firm receives that cannot be posted to an 
outstanding bill ("unapplied payments") will be deposited into the Firm's operating account 
upon receipt and posted as unapplied cash to the client's account. These unapplied payments 
will either be applied to a future bill or refunded to the client, whichever is appropriate. 

Document Reproduction 

Normal sized documents (up to 11 x 
17) 

Oversize documents (size in excess 
of 11x17) 

Electronic Data Manipulation for 
reproduction 

No charge for routine reproduction (under 50 pages 
per day) 
For reproduction in excess of 50 pages per day -

Black & White: $0.10/page Color: 
$0.25/page 

Bates Labeling -
Electronic: $0.05/page Manual: 

$0.15/page 
Charge for each page - no exclusion 

Black & white: $6.00/page Color: $30.00/page 
$75 per hour 

No charge for routine scanning (except evidentiary 
materials) 

Document Scanning Bulk scanning of evidentiary documents: 
$0.06/page 

(additional charge for document coding) 
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Oversize documents (size in excess of $10.00/page 
11 x 17) 

Wire Transfers 
Outgoing: International: $50/wire Domestic: 
$25/wire 

Data/Audio/Visual Duplication & 
Reproduction 

CD/DVD: 
Portable Media Devices: 
storage size 

$12.00 for each disc 
Priced per data 

Data Filtering/Searching: $50.00/gb per 
occurrence 

Electronically Stored Information 
(Litigation Support Services) 

Data Processing Native: 
occurrence 
Data Processing Full Tiff: 
occurrence 

$200.00/gb per 

$250.00/gb per 

Data Storage: $15.00/gb per mo. 

Computerized Legal Research 

No charge for basic research. 
$25/search for public records, special treatises, 
briefs, motions and 
expert directory databases. 

Specialized research at actual cost with prior client 
approval 

Electronic retrieval of Court documents $0.40 / document 

Electronic retrieval of Court documents 

No charge for calls or Fax transmissions within the 
United States. 
Non-domestic and conference calls charged at 
actual cost. 

Travel (personal vehicle) 
Current Standard Mileage Rate as allowed by the 
IRS 

Messenger Delivery and Service 
of Subpoenas or Summons 

Deliveries under 10 miles one way-No charge; 10-25 
miles one way - $25.00; over 25 miles one way -
$10.00/hour plus mileage; 
Service of Subpoenas/Summons - $35.00 plus 
delivery 

Overnight Package Delivery 
Charged at actual cost per package 

Postage No charge for routine postage (under $25 per day) 
Bulk mailing postage: at actual cost 
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Exhibit B 

NOTICE TO CLIENTS OF BUTLER SNOW'S 
RECORD RETENTION & DESTRUCTION POLICY FOR CLIENT FILES 

Butler Snow maintains its client files electronically. Ordinarily, we do not keep separate paper 
files. We will scan documents you or others send to us related to your matter to our electronic 
file for that matter and will ordinarily retain only the electronic version while your matter is 
pending. Unless you instruct us otherwise, once such documents have been scanned to our 
electronic file, we will destroy all paper documents provided to us. If you send us original 
documents that need to be maintained as originals while the matter is pending, we ordinarily will 
scan those to our client file and return the originals to you for safekeeping. Alternatively, you 
may request that we maintain such originals while the matter is pending. If we agree to do that, 
we will make appropriate arrangements to maintain those original documents while the matter is 
pending. 

At all times, records and documents in our possession relating to your representation are subject 
to Butler Snow's Record Retention and Destruction Policy for Client Files. Compliance with 
this policy is necessary to fulfill the firm's legal and ethical duties and obligations, and to ensure 
that information and data relating to you and the legal services we provide are maintained in 
strict confidence at all times during and after the engagement. All client matter files are subject 
to these policies and procedures. 

At your request, at any time during the representation, you may access or receive copies of any 
records or documents in our possession relating to the legal services being provided to you, 
excluding certain firm business or accounting records. We reserve the right to retain originals or 
copies of any such records of documents as needed during the course of the representation. 

Unless you instruct us otherwise, once our work on this matter is completed, we will designate 
your file as a closed file on our system and will apply our document retention policy then in 
effect to the materials in your closed files. At that time, we ordinarily will return to you any 
original documents we have maintained in accordance with the preceding paragraph while the 
matter was pending. Otherwise, we will retain the closed file materials for our benefit and 
subject to our own policies and procedures concerning file retention and destruction. 
Accordingly, if you desire copies of any documents (including correspondence, e-mails, 
pleadings, contracts, agreements, etc.) related to this matter or generated while it was pending, 
you should request such copies at the time our work on this matter is completed. 

You will be notified and given the opportunity to identify and request copies of such items you 
would like to have sent to you or someone else designated by you. You will have 30 days from 
the date our notification is sent to you to advise us of any items you would like to receive. You 
will be billed for the expense of assimilating, copying and transmitting such records. We reserve 
the right to retain copies of any such items as we deem appropriate or necessary for our use. Any 
non-public information, records or documents retained by Butler Snow and its employees will be 
kept confidential in accordance with applicable rules of professional responsibility. 
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Any file records and documents or other items not requested within 30 days will become subject 
to the terms of Butler Snow's Record Retention and Destruction Policy for Client Files and will 
be subject to final disposition by Butler Snow at its sole discretion. Pursuant to the terms of 
Butler Snow's Record Retention and Destruction Policy for Client Files, all unnecessary or 
extraneous items, records or documents may be removed from the file and destroyed. The 
remainder of the file will be prepared for closing and placed in storage or archived. It will be 
retained for the period of time established by the policy for files related to this practice area, after 
which it will be completely destroyed. This includes all records and documents, regardless of 
format. 

While we will use our best efforts to maintain confidentiality and security over all file records 
and documents placed in storage or archived, to the extent allowed by applicable law, Butler 
Snow specifically disclaims any responsibility for claimed damages or liability arising from 
damage or destruction to such records and documents, whether caused by accident; natural 
disasters such as flood, fire, or wind damage; terrorist attacks; equipment failures; breaches of 
Butler Snow's network security; or the negligence of third-party providers engaged by our firm 
to store and retrieve records. 
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Exhibit C 

Bond Issues Reported to SEC 

$9,185,000 Combined Utility System Revenue Refunding Bonds, Series 2012 dated 5/31/12 
(Duncan-Williams, Inc.) 
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EXHIBIT D 

POLICY 
23250246vl 
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CITY OF GAUTIER, MISSISSIPPI 
POLICIES AND PROCEDURES 

FOR CONTINUING DISCLOSURE/SEC RULE 15c2-12 COMPLIANCE 

I. Statement of Purpose 

This Policies and Procedures for Continuing Discl osure/SEC Rule 15c2-1 2 Compliance (this " Policy") 
designates specific policies of the City of Gautier, Mississippi (the "Issuer") to monitor and ensure post 
issuance compliance under and pursuant to its continuing disclosure agreements/certificates (the "CPA") 
in connection with certain bond obligations (the "Obligations") issued by the Issuer with applicable 
provisions of the Securities and Exchange Commission's ("SEC") Rule 15c2-12 (the "Rule"). 

This Policy describes various procedures and systems designed to identify on a timely basis facts relevant 
to demonstrating compliance with the requirem ents that mus t be satisfied subse quent to the issuance of 
Obligations in order that the Obligations be, or continue to be, in compliance with the CDA and the Rule. 
The Issuer recogn izes that compliance with the Rule is a n on-going process, necessary, during the entire 
term of the Obligations, and is an integral component of the Issuer's overall debt manag ement policies. 
Accordingly, the analysis of those facts and implementation of this Policy will require on-going 
monitoring and may require consul tation with bond cou nsel or other professio nals beyon d the scope of 
their initial engagement with respect to the issuance of particular Obligations. 

II. Responsible Parties 

A. The shall identify an appropriate officer (currently the ) 
to be responsible for monitoring the Issuer's post-issuance compliance issues (the 
"Staff Designee"). The shall be responsible for ensuring an adequate 
succession plan for transferring post-issuance compliance responsibility when 
changes in officers and staff occur. 

B. The Staff Designee will coordinate procedures for record retention and review of 
such records. 

C. The Staff Designee will review post-issuance compliance procedures and systems 
on a periodic basis, but not less than annually, will keep a log to document such 
reviews, and will consult as necessary with the Issuer's financial advisor and bond 
counsel. 

D. The Staff Designee shall maintain originals and copies of all documents and other 
records relating to the Obligations. 

E. The Staff Designee will review each issue of Obligations for compliance with this 
Policy on a periodic basis, but not less than annually, and will keep a log to document 
such reviews. 

III. General Recordkeeping 

The Staff Designee will ma intain and store a c opy of the fo llowing documents on file at all time s for the 
life of the Obligations plus three (3) years: 
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• Financing transcript (may be in CD form); 
• Copy of the CDA for each Obligation; 
• Copy of the Official Statement for each Obligation; 
• Copy of any rating reports or analysis; 
• Copy of any defeasance, refunding or redemption notices; 
• Copy of any Material Event Notice (as defined below); 
• Copy of any Notice of Failure to File Annual Report (as defined below); 
• Copy of any Annual Filing (as defined below); 
• Copy of Financial Statements of the Issuer; and 
• Copy of Current Budget information of the Issuer. 

IV. Annual Filing 

The following relate to compliance with the Rule regarding Annual Filings of Obligations. 

The Staff Designee will: 

A. Appoint or engage bond counsel or a dissemination agent (the "Agent") to assist 
in carrying out its obligations under this Policy, each CDA and the Rule. If the 
Issuer does not engage an Agent to file its Annual Filing, the Staff Designee shall 
be responsible for submitting the information required in this Policy directly to 
the MSRB (as defined below) through EMMA (as defined below) pursuant to 
each CDA. 

B. Confirm that the Agent has filed with the Municipal Securities Rulemaking Board 
(the "MSRB") through the EMMA Dataport ("EMMA") at 
http://www.emma.msrb.org; information which is consistent with the 
requirements under its CDA (the "Annual Filing") no later than the date required 
for the reporting of each Annual Filing as determined by each CDA (the "Report 
Date"). The Annual Filing may be submitted as a single document or as separate 
documents comprising a package, and may be submitted separately from the 
balance of the Annual Filing. 

C. If the Issuer is unable to provide the Annual Filing or portions of the Annual 
Filing by the Report Date, confirm that the Agent has filed on the Report Date a 
notice to the MSRB (the "Notice of Failure to File") in substantially the form 
attached hereto as Exhibit A. 

D. Confirm that the Agent has filed audited financial statements by the Report Date. 
If audited financial statements are unavailable by the Report Date, confirm that 
the Agent has filed a Notice of Failure to File on the Report Date. 

E. Confirm that the Agent has filed the budget for the next fiscal year by the Report 
Date. 

F. Confirm that the Annual Report contains the appropriate information as required 
by its CDA. Examples of the following information typically required in an 
Annual Report are as follows: 
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1. Audited Financial Statements; 
2. Budget for next fiscal year; 
3. Accounting principles pursuant to which the Audited Financial Statements 

were prepared; and 
4. Operating and financial information contained in the official statement in 

connection with the Obligation. 

G. Confirm that no listed event as required by the Issuer's CD A has occurred. If the 
Issuer determines that a listed event has occurred, confirm that the Agent causes a 
notice of such occurrence (the "Material Event Notice"^ to be filed with the 
MSRB on or before the time period prescribed by the Rule, through EMMA, 
together with a cover sheet in substantially the form attached hereto as Exhibit B. 

V. Material Event Notice 

The following policies relate to compliance with regulatio ns regarding the filing of a Material Event 
Notice. 

The Staff Designee will: 

A. Notify Bond Counsel and/or the Agent of any Listed Event (defined below) 
within ten (10) days after the occurrence of the event. 

B. Confirm that the Material Event Notice of such Listed Event was provided to the 
MSRB, through EMMA, within ten (10) days after the occurrence of an event. 

Listed Events include: 

(1) Principal and interest payment delinquencies; 

(2) Non-payment related defaults, if material; 

(3) Unscheduled draws on debt service reserves, if any, reflecting financial 
difficulties; 

(4) Unscheduled draws on credit enhancements reflecting financial difficulties; 

(5) Substitution of credit or liquidity providers, or their failure to perform; 

(6) Adverse tax opinions, the issuan ce by the Inter nal Revenue Service of prop osed 
or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-TEB) or other 
material notices or determinations with respect to the tax status of the Obligations, or other 
material events affecting the tax status of the Obligations; 

(7) Modifications to rights of Bondholders, if material; 

(8) Bond calls, if material, and tender offers; 

(9) Defeasances; 

Page 204 of 237



(10) Release, substitution, or sale of property, if any, securing repayment of the 
Obligations, if material; 

(11) Rating changes; 

(12) Bankruptcy, insolvency, receivership, or similar event of the City; 

(13) The consummation of a merger, co nsolidation, or acquisi tion involvin g the City 
or the sale of all or sub stantially all of th e assets of the City, other than in the ordi nary course of 
business, the entry into a definitive agreement to undertake such an action or the termination of a 
definitive agreement relating to any such actions, other than pursuan t to its terms, if material; 
and/or 

(14) Appointment of a successor or additional trustee or the change of name of a 
trustee, if material. 

VI. Rating Changes 

The following policies relate to compliance with regulations regarding any rating changes. Rating 
changes may include, without limitation, any change in rating on the Obligations 

The Staff Designee will: 

A. Notify Bond Counsel and/or the Agent of any rating change within ten (10) days 
after the occurrence of the event. 

B. Confirm that the rating change was provided to the MSRB, through EMMA, 
within ten (10) days after the rating change in the form of the Material Event 
Notice. 

VII. Defeasance of Obligations 

The following policies relate to compliance with regulations regarding any defeasance of any Obligations. 

The Staff Designee will: 

A. Confirm Bond Counsel and/or the Agent has filed no tice of the defeasa nce in the form of a 
Material Event Notice and that the Materia l Event Notice provides expl icit disclosure as to 
whether the Obligations have been escrowed to maturity or escrowed to call, as well as 
appropriate disclosure of the timing of maturity or call. 

VIII. Training 

The following policies relate to compliance with regulations regarding training of staff in connection with 
the Policy. 

The Staff Designee will consult with Bond Counsel and/or the Agent on appropriate training of 
responsible employees and staff in connection with this Policy. 

Adopted on ., 2014. 
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EXHIBIT A 

NOTICE OF FAILURE TO FILE ANNUAL REPORT 

Name of Issuer: City of Gautier, Mississippi 

Date of Issuance: , 2014 

CUSIP Numbers: , , 

NOTICE IS HEREBY GIVEN that the City has not provided an Annual Report as 
required by its continuing disclosure undertakings. The City anticipates that the Annual Report 
will be filed by 

Dated: 

CITY OF GAUTIER, MISSISSIPPI 

By: 
Authorized Officer 
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EXHIBIT B 

MATERIAL EVENT NOTICE COVER SHEET 

Name of Issuer: City of Gautier, Mississippi 

Date of Issuance: , 2014 

CUSIP Numbers: , , 

Description of the attached Material Event Notice (Check One): 

1. Principal and interest payment delinquencies 
2. Non-Payment related defaults, if material 
3. Unscheduled draws on debt service reserves, if any, reflecting financial difficulties 
4. Unscheduled draws on credit enhancements reflecting financial difficulties 
5. Substitution of credit or liquidity providers, or their failure to perform 
6. Adverse tax opinions, the issuance by the Internal Revenue Service of proposed or 

final determinations of taxability, Notices of Proposed Issue (ITS Form 5701-
TEB) or other material not ices or determinations with respect to the tax status of 
the bonds, or other material events affecting the tax status of the Bonds 

7. Modifications to rights of Bondholders, if material 
8. Bond calls, if material, and tender offers 
9. Defeasances 

10. Release, substitution, or sale of property, if any, securing repayment of the 
securities 

11. Rating changes 
12. Bankruptcy, insolvency, receivership or other similar event of the State 
13. The consummation of a merger, consolidation or acquisition involving the State 

or the sale of all or substantially all of the assets of the State, other than in the 
ordinary course of business, the entry into a definitive agreement to undertake 
such an action or the termination of a definitive agreement relating to any such 
actions, other than pursuant to its terms, if material 

14. Appointment of a successor or additional trustee or the change of name of a 
trustee, if material 

15. Failure to provide annual financial information as required by the Rule 
16. Other material event notice (specify) 

I hereb y represent that I am authorized by the City/Other Obligated Person or its agent to distribute this information 
publicly: 

Signature: 
Name: Title: 
Employer: __ 
Address: 
Issuer, State, Zip Code: 
Voice Telephone Number: 

23249719vl 
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There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 263-2014 
 

 IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
of Gautier, Mississippi, that the Docket of Claims is hereby approved, provided that all 
entries thereon are true, correct, properly entered and not fraudulent. 
 
 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 
 
 Motion was made by Councilwoman Martin seconded by Councilman 
Vaughan and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
 
 NAYS: None 
  
              
       MAYOR  
 
ATTEST: 
 
 
       
CITY CLERK 
 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 18, 2014. 
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There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 264-2014 
 

 IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
of Gautier, Mississippi, that Consent Agenda Items 2 – 4 are hereby approved. 
 
 IT IS FURTHER ORDERED that Consent Item #1 is pulled for further discussion. 
 
 IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 
 
 Motion was made by Councilwoman Martin seconded by Councilman 
Anderson and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
 
 NAYS: None 
  
              
       MAYOR  
 
ATTEST: 
 
 
       
CITY CLERK 
 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 18, 2014. 
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 There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 264-2014 

IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
of Gautier, Mississippi, that the monetary donation in the amount of $250.00 by Rachel 
B. Finnie Photography to be used by the Cultural Services Division is hereby approved. 

 
IT IS FURTHER ORDERED that the monetary donation is in the “best interest” of 

the City of Gautier. 
   

IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 
 
 Motion was made by Councilwoman Martin, seconded by Councilman 
Anderson and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
 
 NAYS: None 
 
  
              
       MAYOR  
 
 
ATTEST: 
 
       
CITY CLERK 
 
 Passed and Adopted by the Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting November 18, 2014. 
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CITY OF GAUTIER 

MEMORANDUM 

 

 

To:  Samantha Abell, City Manager 

From:   Rachel Honea, Administrative Bookkeeper  

Through:   Chandra Nicholson, Economic Development and Planning Director 

Date:    November 7, 2014  

Subject:          Monetary Donation to the City of Gautier (Cultural Services Division) 
              

 

REQUEST: 
 

The Economic Development and Planning Department requests City Council authorization to 

accept a monetary donation from Rachel B. Finnie Photography to be used by the Cultural 

Services Division. 

 

 

BACKGROUND: 
 

During the 2014 Jackson County Youth Football Association season, Rachel B. Finnie 

Photography provided photo packages to participants for a fee.  Rachel B. Finnie Photography 

has offered to donate 10% of the proceeds ($250.00) from the photo sales to the City for use by 

the Cultural Services Division. 

 

 

DISCUSSION: 
 

The Economic Development and Planning Department has determined that it is in the best 

interest of the City of Gautier to accept this monetary donation of $250.00 from Rachel B. 

Finnie. 

 

 

RECOMMENDATION: 
 

The Economic Development and Planning Department recommends that City Council authorize 

the acceptance of the donation as described above.   

 

City Council may:  

1. Authorize acceptance of the monetary donation as presented; or 

2. Disapprove acceptance of the monetary donation. 

 

 

ATTACHMENT(S): 
 

N/A 
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There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 265-2014 
 

  IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
 of Gautier, Mississippi, that the minutes from Regular Council Meeting held November 
 4, 2014 are hereby approved. 
 

IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 

 
 Motion was made by Councilwoman Martin, seconded by Councilman 
Anderson and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge 
 
 NAYS: None 
 
  
              
       MAYOR 
 
ATTEST: 
 
 
      
CITY CLERK 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 4, 2014. 
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There came on for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 

 
RESOLUTION NUMBER 028-2014 

PROCLAMATION 
(A Local Emergency) 

 
 WHEREAS, the City Council of the City of Gautier, Mississippi does hereby find 
that the conditions of extreme peril to the safety of persons and property within the City 
of Gautier, Mississippi, is forecast to receive oil slick in the Gulf of Mexico due to the 
explosion and collapse of the Deep Water Horizon oil rig in the Gulf of Mexico. 
  
 NOW, THEREFORE, BE IT RESOLVED that a local emergency does exist 
throughout said City of Gautier, Mississippi; and 
 
 IT IS FURTHER PROCLAIMED AND ORDERED that said local emergency shall 
be deemed to continue to exist until further notice. 
 
 IT IS FURTHER PROCLAIMED AND ORDERED that the City Manager or City 
Clerk is hereby authorized to executed any and all documents necessary.   
 
 Motion was made by Councilwoman Martin seconded by Councilman 
Anderson and the following vote was recorded: 
 
 AYES: Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge  
 
 NAYS: None  
 
              
       MAYOR 
 
ATTEST: 
 
 
      
CITY CLERK 
 
 Passed and Adopted by Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting of November 18, 2014. 
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 There came for consideration of the Mayor and Members of the Council of the 
City of Gautier, Mississippi, the following: 
 

ORDER NUMBER 266-2014 

IT IS HEREBY ORDERED by the Mayor and Members of the Council of the City 
of Gautier, Mississippi, that the Final Plat for the Dees Landing Subdivision is hereby 
accepted. 

 
IT IS FURTHER ORDERED that the Final Plat is hereby authorized to be 

recorded. 
   

IT IS FURTHER ORDERED that the City Manager or City Clerk is authorized to 
execute any and all documents necessary. 
 
 Motion was made by Councilman Colledge, seconded by Councilwoman 
Martin and the following vote was recorded: 
 
 AYES:  Gordon Gollott 
   Mary Martin 
   Johnny Jones 
   Hurley Ray Guillotte 
   Casey Vaughan 
   Rusty Anderson 
   Adam Colledge  
 
 NAYS:  None 
 
  
              
       MAYOR  
 
 
ATTEST: 
 
       
CITY CLERK 
 
 Passed and Adopted by the Mayor and Members of the Council of the City of 
Gautier, Mississippi, at the meeting November 18, 2014. 
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CITY OF GAUTIER 

MEMORANDUM 

 

 

To:  Samantha Abell, City Manager 

From:   Chandra Nicholson, Economic Development and Planning Director 

Date:    November 13, 2014 

Subject:          Dees Landing Subdivision Final Plat   

_____________________________________________________________________ 

 

REQUEST: 

The Economic Development & Planning Department recommends the Council accept the 

Final Plat for the Dees Landing Subdivision and authorize recording the Final Plat (GPC # 13-

28-SD).   

 

 

BACKGROUND: 

The project is located at the southeast end of Homestead Boulevard, and identified as Jackson 

County Parcel Nos. 81807045.030, 81807045.000 & 81807045.025.  City Council approved 

the Preliminary Plat and Development Order for the Dees Landing Subdivision, March 18, 

2014.  The required infrastructure improvements have been made by the Owner and inspected 

as complete by the Public Works Director, Chad Jordan in accordance with the approved 

construction plans, specifications, Preliminary Plat, and Development Order.  All required 

submittals have been received.  Staff finds no substantial change between the Preliminary Plat 

and the Final Plat. 

 

 

RECOMMENDATION: 

Pursuant to state statute, City Council must accept a Final Plat if all improvements have been 

made in accordance with the Preliminary Plat approval. 

 

 

ATTACHMENT(S): 

 

Final Plat 
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Councilwoman Martin made the motion to go into closed session. Councilman 
Vaughan seconded the motion and the vote carried unanimously. 
 
Councilman Colledge made the motion to go into executive session to discuss 
possible SEC litigation because of Financial Disclosure Statements. Councilwoman 
Martin seconded the motion and the vote carried unanimously. 
 
Councilman Vaughan made the motion to direct the City Manager and City Attorney to 
work with Butler Snow to make sure we are in compliance with disclosure statements. 
Councilwoman Martin seconded the motion and the vote carried unanimously. 
 
Councilman Vaughan made the motion to return to open session. Councilwoman 
Martin seconded the motion and the vote carried unanimously. 
 
*Elizabeth Thomas advised the Mayor and Council that name Butler Snow, O’Mara, 
Stevens & Cannada, PPLC has been changed to Butler Snow, LLC. 
              
 
Citizen Comments: 
 
Kathy Nesbitt at 6200 Brown Road commented on flooding at her residence from Fire 
Department.  Ms. Nesbitt stated she never knew she was resident of Gautier and has 
lived at there for 34 years. 
              
 
Councilwoman Martin made the motion to recess until Thursday, November 20th at 
6:00 P.M. Councilman Vaughan seconded the motion and the vote carried 
unanimously. 
 
 
        APPROVED BY: 
 
 
 
             
        MAYOR 
 
ATTEST: 
 
 
      
CITY CLERK 
 
 Submitted for approval of the Mayor and Members of the Council of the City of 
Gautier, Mississippi at the meeting of December 2, 2014.     
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	Advertisement for Drainage System Clearing and Improvements Phase 1.pdf
	Set minus cover
	00002 - Table of Contents
	00052 - Owner's Instruction for Bonds and Insurance
	OWNER’S INSTRUCTIONS TO CONTRACTOR CONCERNING
	I. bid security
	II. CONSTRUCTION BONDS
	III. LIABILITY INSURANCE
	A. Workers' Compensation under Paragraphs 5.04.A.1 and 5.04.A.2 of the General Conditions:
	1. State         Statutory
	2. Applicable Federal
	a. Longshoreman's       Statutory
	b. Maritime         Statutory

	3. Employer's Liability       $500/500/500

	B. Comprehensive General Liability under Paragraphs 5.04.A.3 through 5.04.A.6 of the General Conditions (including Contractual Liability, Premises—Operations; Independent Contractors' Protective; Products Liability – Completed Operations; Broad Form P...
	1. General Aggregate (Except Products—Completed Operations) $2,000,000
	2. Products—Completed Operations Aggregate    $2,000,000
	3. Personal and Advertising Injury (per Person/Organization)   $1,000,000
	4. Each Occurrence (Bodily Injury and Property Damage)  $1,000,000
	5. Personal Injury Liability Coverage will include Claims
	arising out of Employment  YES X NO
	6. Exclusion(s) for damage to Property in Contractor's Care,
	7. Property Damage Liability Insurance will Provide Coverage
	8. Watercraft inclusion to be deleted X YES  NO
	9. Excess or Umbrella Liability
	a. General Aggregate       $2,000,000
	b. Each Occurrence       $2,000,000


	C. Automobile Liability under Paragraph 5.04.A.6 of the General Conditions:
	1. Bodily Injury
	a. Each Person        $1,000,000
	b. Each Accident        $1,000,000

	2. Property Damage
	a. Each Accident        $500,000
	b. or a combined single limit of     $1,000,000


	D. Additional Insured coverage under Contractor’s Commercial General Liability Policy(ies) for Owner, Engineer, and others listed in the Supplementary Conditions will be provided, subject to customary exclusions for professional liability (select eith...
	1. By endorsement as additional insureds on Contractor's
	2. By a separate Protective Liability Policy covering all of them
	issued by Contractor's general liability carrier.  YES X NO
	3. List here by name and address any additional individuals or entities (in addition to Owner and Engineer) to be identified in the Supplementary Conditions as additional insureds under the required liability policies:

	E. Other Liability Insurance, if any, e.g., Railroad Protective Liability, Environmental Impairment Liability:  Not applicable.

	V. PROPERTY INSURANCE (BUILDER'S RISK):
	A. Property insurance to the full replacement cost of the Work in accordance with Paragraph 5.06 of the General Conditions will be provided by the Contractor.

	VI. CERTIFICATE HOLDER
	A. The certificate holder shall be the Owner:


	00152 -  NEW NCT - Immigration Status Verification - 6-8-12
	00200 - Instructions to Bidders
	Article 1 –  Defined Terms
	1.01 Terms used in these Instructions to Bidders have the meanings indicated in the General Conditions and Supplementary Conditions. Additional terms used in these Instructions to Bidders have the meanings indicated below:
	A. Issuing Office – The office from which the Bidding Documents are to be issued and where the bidding procedures are to be administered.  For this project, Issuing Office is the Engineer.


	Article 2 –  Copies of Bidding Documents
	2.01 Complete sets of the Bidding Documents in the number and for the deposit sum, if any, stated in the advertisement or invitation to bid may be obtained from the Issuing Office. The deposit will be refunded to each document holder of record who ret...
	2.02 Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor Engineer assumes any responsibility for errors or misinterpretations resulting from the use of incomplete sets of Bidding Documents.
	2.03 Owner and Engineer, in making copies of Bidding Documents available on the above terms, do so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license  for any other use.

	Article 3 –  Qualifications of Bidders
	3.01 To demonstrate Bidder’s qualifications to perform the Work, Bidder shall submit, upon request, written evidence such as financial data, previous experience, present commitments, and such other data as may be called for below.
	A. Evidence of Bidder’s authority to do business in the state where the Project is located.
	B. Bidder’s Certificate of Responsibility, if applicable.
	C. Complete Statement of Qualifications (see Section 01030).  This is to be submitted with your bid.

	3.02 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s representations and certifications.

	Article 4 –  Examination of Bidding Documents, Other Related Data, and Site
	4.01 Subsurface and Physical Conditions
	A. The Supplementary Conditions identify:
	1. Those reports known to Owner of explorations and tests of subsurface conditions at or contiguous to the Site.
	2. Those drawings known to Owner of physical conditions relating to existing surface or subsurface structures at the Site (except Underground Facilities).

	B. Copies of reports and drawings referenced in Paragraph 4.01.A will be made available by Owner to any Bidder on request. Those reports and drawings are not part of the Contract Documents, but the “technical data” contained therein upon which Bidder ...

	4.02 It is the responsibility of each Bidder before submitting a Bid to:
	A. examine and carefully study the Bidding Documents, and the other related data identified in the Bidding Documents;
	B. visit the Site and become familiar with and satisfy Bidder as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work;
	C. become familiar with and satisfy Bidder as to all federal, state, and local Laws and Regulations that may affect cost, progress, and performance of the Work;
	D. consider the information known to Bidder; information commonly known to contractors doing business in the locality of the Site; information and observations obtained from visits to the Site; the Bidding Documents; and the Site-related reports and d...
	E. agree at the time of submitting its Bid that no further examinations, investigations, explorations, tests, studies, or data are necessary for the determination of its Bid for performance of the Work at the price(s) bid and within the times required...
	F. become aware of the general nature of the work to be performed by Owner and others at the Site that relates to the Work as indicated in the Bidding Documents;
	G. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that Bidder discovers in the Bidding Documents and confirm that the written resolution thereof by Engineer is acceptable to Bidder; and
	H. determine that the Bidding Documents are generally sufficient to indicate and convey understanding of all terms and conditions for the performance of the Work.

	4.03 The submission of a Bid will constitute an incontrovertible representation by Bidder that Bidder has complied with every requirement of this Article 4, that without exception the Bid is premised upon performing and furnishing the Work required by...

	Article 5 –  Pre-Bid Conference – Not applicable
	Article 6 –  Site and Other Areas
	6.01 The Site is identified in the Bidding Documents. Easements for permanent structures or permanent changes in existing facilities are to be obtained and paid for by Owner unless otherwise provided in the Bidding Documents. All additional lands and ...

	Article 7 –  Interpretations and Addenda
	7.01 All questions about the meaning or intent of the Bidding Documents are to be submitted to Engineer Uin writingU. Interpretations or clarifications considered necessary by Engineer in response to such questions will be issued by Addenda mailed or ...
	7.02 Addenda may be issued to clarify, correct, or change the Bidding Documents as deemed advisable by Owner or Engineer.

	Article 8 –  Bid Security
	8.01 A Bid must be accompanied by Bid security made payable to Owner in an amount of five-percent (5%) of Bidder’s maximum Bid price and in the form of cash, certified check, Irrevocable Letter of Credit, or a Bid bond (on the form attached) issued by...
	8.02 The Bid security of the Successful Bidder will be retained until such Bidder has executed the Contract Documents, furnished the required contract security and met the other conditions of the Notice of Award, whereupon the Bid security will be ret...
	8.03 Bid security of other Bidders whom Owner believes do not have a reasonable chance of receiving the award will be returned within seven days after the Bid opening.

	Article 9 –  Contract Times
	9.01 The times for Substantial Completion and readiness for final payment are to be set forth by Bidder in the Bid and will be entered into the Agreement. Substantial Completion is desired within U45U working days.  The times will be taken into consid...

	Article 10 –  Liquidated Damages
	10.01 Provisions for liquidated damages, if any, are set forth in the Agreement.

	Article 11 –  Substitute and “Or-Equal” Items
	11.01 The Contract, if awarded, will be on the basis of materials and equipment specified or described in the Bidding Documents without consideration of possible substitute or “or-equal” items. Whenever it is specified or described in the Bidding Docu...

	Article 12 –  Subcontractors, Suppliers and Others
	12.01 If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers, individuals, or entities to be submitted to Owner in advance of a specified date prior to the Effective Date of the Agreement, the apparent Successful Bid...
	12.02 If apparent Successful Bidder declines to make any such substitution, Owner may award the Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, individuals, or entities. Declining to make requested substit...
	12.03 Contractor shall not be required to employ any Subcontractor, Supplier, individual, or entity against whom Contractor has reasonable objection.

	Article 13 –  Preparation of Bid
	13.01 The Bid Form is included with the Bidding Documents. Additional copies may be obtained from Engineer.
	13.02 All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink. Erasures or alterations shall be initialed in ink by the person signing the Bid Form. A Bid price shall be indicated for each [section, Bid item, alternative, a...
	13.03 A Bid by a corporation shall be executed in the corporate name by the president or a vice-president or other corporate officer accompanied by evidence of authority to sign. The corporate seal shall be affixed and attested by the secretary or an ...
	13.04 A Bid by a partnership shall be executed in the partnership name and signed by a partner (whose title must appear under the signature), accompanied by evidence of authority to sign. The official address of the partnership shall be shown.
	13.05 A Bid by a limited liability company shall be executed in the name of the firm by a member and accompanied by evidence of authority to sign. The state of formation of the firm and the official address of the firm shall be shown.
	13.06 A Bid by an individual shall show the Bidder’s name and official address.
	13.07 A Bid by a joint venture shall be executed by each joint venturer in the manner indicated on the Bid Form. The official address of the joint venture shall be shown.
	13.08 All names shall be printed in ink below the signatures.
	13.09 The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall be filled in on the Bid Form.
	13.10 Postal and e-mail addresses and telephone number for communications regarding the Bid shall be shown.
	The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state where the Project is located, or Bidder shall covenant in writing to obtain such authority and qualification prior to award of the Contract and attach s...

	Article 14 –  Basis of Bid; Comparison of Bids
	14.01 Lump Sum
	A. Bidders shall submit a Bid on a lump sum basis for the base Bid and include a separate price for each alternate described in the Bidding Documents as provided for in the Bid Form. The price for each alternate will be the amount added to or deleted ...
	1. Bidders may submit a Bid for any of the separate sections or any combination of sections as provided in the Bid Form. Submission of a Bid on any section signifies Bidder’s willingness to enter into a Contract for that section alone at the price off...


	14.02 Allowances
	A. For cash allowances the Bid price shall include such amounts as the Bidder deems proper for Contractor's overhead, costs, profit, and other expenses on account of cash allowances, if any, named in the Contract Documents, in accordance with Paragrap...


	Article 15 –  Submittal of Bid
	15.01 SWith each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be completed and submitted with the Bid security.
	15.02 A Bid shall be submitted no later than the date and time prescribed and at the place indicated in the advertisement or invitation to bid and shall be enclosed in a plainly marked package with the Project title (and, if applicable, the designated...

	Article 16 –  Modification and Withdrawal of Bid
	16.01 A Bid may be modified or withdrawn by an appropriate document duly executed in the same manner that a Bid must be executed and delivered to the place where Bids are to be submitted prior to the date and time for the opening of Bids.
	16.02 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a material and substantial mistake in the preparation o...

	Article 17 –  Opening of Bids
	17.01 Bids will be opened at the time and place indicated in the Advertisement or Invitation to Bid and, unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base Bids and major alternates, if any, will be made avail...

	Article 18 –  Bids to Remain Subject to Acceptance
	18.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of this period.

	Article 19 –  Evaluation of Bids and Award of Contract
	19.01 Owner reserves the right to reject any or all Bids, including without limitation, non-conforming, non-responsive, unbalanced, or conditional Bids. Owner further reserves the right to reject the Bid of any Bidder whom it finds, after reasonable i...
	19.02 More than one Bid for the same Work from an individual or entity under the same or different names will not be considered. Reasonable grounds for believing that any Bidder has an interest in more than one Bid for the Work may be cause for disqua...
	19.03 In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed requirements, and such alternates, unit prices and other data, as may be requested in the Bid Form or prior to the Notice of Award.
	19.04 In evaluating Bidders, Owner will consider the qualifications of Bidders and may consider the qualifications and experience of Subcontractors, Suppliers, and other individuals or entities proposed for those portions of the Work for which the ide...
	19.05 Owner may conduct such investigations as Owner deems necessary to establish the responsibility, qualifications, and financial ability of Bidders, proposed Subcontractors, Suppliers, individuals, or entities proposed for those portions of the Wor...
	19.06 If the Contract is to be awarded, Owner will award the Contract to the Bidder whose Bid is in the best interests of the Project.

	Article 20 –  Contract Security and Insurance
	20.01 Article 5 of the General Conditions, as may be modified by the Supplementary Conditions, sets forth Owner’s requirements as to performance and payment bonds and insurance. When the Successful Bidder delivers the executed Agreement to Owner, it s...

	Article 21 –  Signing of Agreement
	21.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the required number of unsigned counterparts of the Agreement along with the other Contract Documents which are identified in the Agreement as attached ther...


	00410 - Bid
	Article 1 –  Bid Recipient
	1.01 This Bid is submitted to:
	CITY OF GAUTIER
	3330 Hwy. 90
	Gautier, MS 39553
	Attn: Cindy Steen, Purchasing Agent
	1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement with Owner in the form included in the Bidding Documents to perform all Work as specified or indicated in the Bidding Documents for the prices and wit...

	Article 2 –  Bidder’s Acknowledgements
	2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without limitation those dealing with the disposition of Bid security. This Bid will remain subject to acceptance for 90 days after the Bid opening, or for s...

	Article 3 –  Bidder’s Representations
	3.01 In submitting this Bid, Bidder represents that:
	A. Bidder has examined and carefully studied the Bidding Documents, other related data identified in the Bidding Documents, and the following Addenda, receipt of which is hereby acknowledged:
	B. Bidder has visited the Site and become familiar with and is satisfied as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work.
	C. Bidder is familiar with and is satisfied as to all Laws and Regulations that may affect cost, progress, and performance of the Work.
	D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or contiguous to the Site and all drawings of physical conditions relating to existing surface or subsurface structures at the Site (except Undergro...
	E. Bidder has considered the information known to Bidder; information commonly known to contractors doing business in the locality of the Site; information and observations obtained from visits to the Site; the Bidding Documents; and the Site-related ...
	F. Based on the information and observations referred to in Paragraph 3.01.E above, Bidder does not consider that further examinations, investigations, explorations, tests, studies, or data are necessary for the determination of this Bid for performan...
	G. Bidder is aware of the general nature of work to be performed by Owner and others at the Site that relates to the Work as indicated in the Bidding Documents.
	H. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that Bidder has discovered in the Bidding Documents, and the written resolution thereof by Engineer is acceptable to Bidder.
	1. The Bidding Documents are generally sufficient to indicate and convey understanding of all terms and conditions for the performance of the Work for which this Bid is submitted.


	Article 4 –  Bidder’s Certification
	4.01 Bidder certifies that:
	A. This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual or entity and is not submitted in conformity with any collusive agreement or rules of any group, association, organization, or corporation;
	B. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or sham Bid;
	C. Bidder has not solicited or induced any individual or entity to refrain from bidding; and
	D. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing for the Contract.  For the purposes of this Paragraph 4.01.D:
	1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value likely to influence the action of a public official in the bidding process;
	2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence the bidding process to the detriment of Owner, (b) to establish bid prices at artificial non-competitive levels, or (c) to deprive Owner of the benefits of ...
	3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or without the knowledge of Owner, a purpose of which is to establish bid prices at artificial, non-competitive levels; and
	4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons or their property to influence their participation in the bidding process or affect the execution of the Contract.



	Article 5 –  Basis of Bid
	5.01 Bidder will complete the Work in accordance with the Contract Documents for the following price(s)  $__________________:
	5.02 Owner has a set amount of funds available for this project.  If the total bid comes in higher than amount of money available, the Owner reserves the right to adjust quantities in order to be within this amount.  Winning bidder will be selected by...

	Article 6 –  Time of Completion
	6.01 Bidder accepts the provisions of the Agreement as to liquidated damages.

	Article 7 –  Attachments to This Bid
	7.01 The following documents are submitted with and made a condition of this Bid:
	A. Required Bid security in the form of U____________U;
	B. Evidence of authority to do business in the state of the Project; or a written covenant to obtain such license within the time for acceptance of Bids;
	C. Contractor’s License No.: ____________;
	D. Required documents per Specification Section 01030, Qualification Statement.


	Article 8 –  Defined Terms
	8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions to Bidders, the General Conditions, and the Supplementary Conditions.

	Article 9 –   Bid Submittal
	9.01 This Bid is submitted by:

	00430 - Bid Bond
	City of Gautier
	1.  Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond.  Payment of the penal sum is the ex...
	2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding Documents and any performa...
	3. This obligation shall be null and void if:
	3.1 Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding Documents and any performance and payment bond...
	3.2 All Bids are rejected by Owner, or
	3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when required by Paragraph 5 hereof).

	4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable promptness, identifying this B...
	5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including extensions shall not in...
	6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after Bid due date.
	7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the state in which the Project is located.
	8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses shown on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United States Registered or Certifie...
	9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the authority of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and deliver such Bond and bind t...
	10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at length. If any provision ...
	11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.

	00510 - Notice of Award
	Notice of Award
	ACCEPTANCE OF NOTICE


	00520 - Agreement w no e-verify clause
	Article 4 –  Contract Times
	4.02 Liquidated Damages
	A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01 above and that Owner will suffer financial loss if the Work is not completed within the times specified in Paragraph 4.02 above, plus any extensions thereof allo...


	Article 5 –  Contract Price
	5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract Documents an amount in current funds equal to the sum of the amounts determined pursuant to Paragraphs 5.01.A:
	For all Work other than Unit Price Work, a lump sum of: U                          and     /100 Dollars, ($                         )
	All specific cash allowances are included in the above price in accordance with Paragraph 11.02 of the General Conditions.


	Article 6 –  Payment Procedures
	6.01 Submittal and Processing of Payments
	A. Contractor shall submit Applications for Payment in accordance with Article 14 of the General Conditions. Applications for Payment will be processed by Engineer as provided in the General Conditions.

	6.02 Progress Payments; Retainage
	A. Owner shall make progress payments on account of the Contract Price on the basis of Contractor’s Applications for Payment on or about the U25thU day of each month during performance of the Work as provided in Paragraph 6.02.A.1 below. All such paym...
	1. Prior to Substantial Completion, progress payments will be made in an amount equal to the percentage indicated below but, in each case, less the aggregate of payments previously made and less such amounts as Engineer may determine or Owner may with...
	a. U95%U percent of Work completed (with the balance being retainage). If the Work has been 50 percent completed as determined by Engineer, and if the character and progress of the Work have been satisfactory to Owner and Engineer, then as long as the...
	b. U95%U percent of cost of materials and equipment not incorporated in the Work (with the balance being retainage).


	B. Upon Substantial Completion, Owner shall pay an amount sufficient to increase total payments to Contractor to U100%U percent of the Work completed, less such amounts as Engineer shall determine in accordance with Paragraph 14.02.B.5 of the General ...

	6.03 Final Payment
	A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07 of the General Conditions, Owner shall pay the remainder of the Contract Price as recommended by Engineer as provided in said Paragraph 14.07.


	Article 7 –  Interest
	7.01 All moneys not paid when due as provided in Article 14 of the General Conditions shall bear interest at the rate of U0%U percent per annum.

	Article 8 –  Contractor’s Representations
	8.01 In order to induce Owner to enter into this Agreement, Contractor makes the following representations:
	A. Contractor has examined and carefully studied the Contract Documents and the other related data identified in the Bidding Documents.
	B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work.
	C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that may affect cost, progress, and performance of the Work.
	D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or contiguous to the Site and all drawings of physical conditions relating to existing surface or subsurface structures at the Site (except Unde...
	E. Contractor has considered the information known to Contractor; information commonly known to contractors doing business in the locality of the Site; information and observations obtained from visits to the Site; the Contract Documents; and the Site...
	F. Based on the information and observations referred to in Paragraph 8.01.E above, Contractor does not consider that further examinations, investigations, explorations, tests, studies, or data are necessary for the performance of the Work at the Cont...
	G. Contractor is aware of the general nature of work to be performed by Owner and others at the Site that relates to the Work as indicated in the Contract Documents.
	H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that Contractor has discovered in the Contract Documents, and the written resolution thereof by Engineer is acceptable to Contractor.
	I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms and conditions for performance and furnishing of the Work.


	Article 9 –  Contract Documents
	9.01 Contents
	A. The Contract Documents consist of the following:
	1. This Agreement (pages C-520-1 to C-520-7, inclusive).
	2. Performance bond (pages C-610-1 to C-610-3, inclusive).
	3. Payment bond (pages C-615-1 to C-615-3, inclusive).
	4. Other bonds (pages C-430-1 to C-430-2, inclusive); Bid Bond
	5. General Conditions (pages C-700-1 to C-700-63, inclusive).
	6. Supplementary Conditions (pages 750-1 to 750-4, inclusive).
	7. Specifications as listed in the table of contents of the Project Manual.
	8. Drawings (3 total sheets) each bearing the following general title: Drainage System Clearing and Improvements, Phase I for the City of Gautier, MS, GMC Project No. CMOB-1400XX
	9. Addenda (numbers __ to __, inclusive).
	10. Exhibits to this Agreement (enumerated as follows):
	a. Contractor’s Bid (pages C-410-1 to C-410-9, inclusive).
	b. Documentation submitted by Contractor prior to Notice of Award (pages U     U to U     U, inclusive).

	11. The following which may be delivered or issued on or after the Effective Date of the Agreement and are not attached hereto:
	a. Notice to Proceed (pages C-550-1; inclusive).
	b. Work Change Directives.
	c. Change Orders.


	B. The documents listed in Paragraph 9.01.A are attached to this Agreement (except as expressly noted otherwise above).
	C. There are no Contract Documents other than those listed above in this Article 9.
	D. The Contract Documents may only be amended, modified, or supplemented as provided in Paragraph 3.04 of the General Conditions.


	Article 10 –  Miscellaneous
	10.01 Terms
	A. Terms used in this Agreement will have the meanings stated in the General Conditions and the Supplementary Conditions.

	10.02 Assignment of Contract
	A. No assignment by a party hereto of any rights under or interests in the Contract will be binding on another party hereto without the written consent of the party sought to be bound; and, specifically but without limitation, moneys that may become d...

	10.03 Successors and Assigns
	A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal representatives to the other party hereto, its partners, successors, assigns, and legal representatives in respect to all covenants, agreements, and obligations co...

	10.04 Severability
	A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon Owner and Contractor, who agree that the...
	10.05 Contractor’s Certifications
	A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing for or in executing the Contract.  For the purposes of this Paragraph 10.05:
	1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of value likely to influence the action of a public official in the bidding process or in the Contract execution;
	2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence the bidding process or the execution of the Contract to the detriment of Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels...
	3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or without the knowledge of Owner, a purpose of which is to establish Bid prices at artificial, non-competitive levels; and
	4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons or their property to influence their participation in the bidding process or affect the execution of the Contract.




	00550 - Notice to Proceed
	Notice to Proceed

	00610 Performance Bond 2010
	00615 Payment Bond 2010
	00700 - General Conditions
	Article 1 –  Definitions and Terminology
	1.01 Defined Terms
	A. Wherever used in the Bidding Requirements or Contract Documents and printed with initial capital letters, the terms listed below will have the meanings indicated which are applicable to both the singular and plural thereof. In addition to terms spe...
	1. Addenda—Written or graphic instruments issued prior to the opening of Bids which clarify, correct, or change the Bidding Requirements or the proposed Contract Documents.
	2. Agreement—The written instrument which is evidence of the agreement between Owner and Contractor covering the Work.
	3. Application for Payment—The form acceptable to Engineer which is to be used by Contractor during the course of the Work in requesting progress or final payments and which is to be accompanied by such supporting documentation as is required by the C...
	4. Asbestos—Any material that contains more than one percent asbestos and is friable or is releasing asbestos fibers into the air above current action levels established by the United States Occupational Safety and Health Administration.
	5. Bid—The offer or proposal of a Bidder submitted on the prescribed form setting forth the prices for the Work to be performed.
	6. Bidder—The individual or entity who submits a Bid directly to Owner.
	7. Bidding Documents—The Bidding Requirements and the proposed Contract Documents (including all Addenda).
	8. Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders, Bid security of acceptable form, if any, and the Bid Form with any supplements.
	9. Change Order—A document recommended by Engineer which is signed by Contractor and Owner and authorizes an addition, deletion, or revision in the Work or an adjustment in the Contract Price or the Contract Times, issued on or after the Effective Dat...
	10. Claim—A demand or assertion by Owner or Contractor seeking an adjustment of Contract Price or Contract Times, or both, or other relief with respect to the terms of the Contract. A demand for money or services by a third party is not a Claim.
	11. Contract—The entire and integrated written agreement between the Owner and Contractor concerning the Work. The Contract supersedes prior negotiations, representations, or agreements, whether written or oral.
	12. Contract Documents—Those items so designated in the Agreement. Only printed or hard copies of the items listed in the Agreement are Contract Documents. Approved Shop Drawings, other Contractor submittals, and the reports and drawings of subsurface...
	13. Contract Price—The moneys payable by Owner to Contractor for completion of the Work in accordance with the Contract Documents as stated in the Agreement (subject to the provisions of Paragraph 11.03 in the case of Unit Price Work).
	14. Contract Times—The number of days or the dates stated in the Agreement to:  (i) achieve Milestones, if any; (ii) achieve Substantial Completion; and (iii) complete the Work so that it is ready for final payment as evidenced by Engineer’s written r...
	15. Contractor—The individual or entity with whom Owner has entered into the Agreement.
	16. Cost of the Work—See Paragraph 11.01 for definition.
	17. Drawings—That part of the Contract Documents prepared or approved by Engineer which graphically shows the scope, extent, and character of the Work to be performed by Contractor. Shop Drawings and other Contractor submittals are not Drawings as so ...
	18. Effective Date of the Agreement—The date indicated in the Agreement on which it becomes effective, but if no such date is indicated, it means the date on which the Agreement is signed and delivered by the last of the two parties to sign and deliver.
	19. Engineer—The individual or entity named as such in the Agreement.
	20. Field Order—A written order issued by Engineer which requires minor changes in the Work but which does not involve a change in the Contract Price or the Contract Times.
	21. General Requirements—Sections of Division 1 of the Specifications.
	22. Hazardous Environmental Condition—The presence at the Site of Asbestos, PCBs, Petroleum, Hazardous Waste, or Radioactive Material in such quantities or circumstances that may present a substantial danger to persons or property exposed thereto.
	23. Hazardous Waste—The term Hazardous Waste shall have the meaning provided in Section 1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from time to time.
	24. Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules, regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, authorities, and courts having jurisdiction.
	25. Liens—Charges, security interests, or encumbrances upon Project funds, real property, or personal property.
	26. Milestone—A principal event specified in the Contract Documents relating to an intermediate completion date or time prior to Substantial Completion of all the Work.
	27. Notice of Award—The written notice by Owner to the Successful Bidder stating that upon timely compliance by the Successful Bidder with the conditions precedent listed therein, Owner will sign and deliver the Agreement.
	28. Notice to Proceed—A written notice given by Owner to Contractor fixing the date on which the Contract Times will commence to run and on which Contractor shall start to perform the Work under the Contract Documents.
	29. Owner—The individual or entity with whom Contractor has entered into the Agreement and for whom the Work is to be performed.
	30. PCBs—Polychlorinated biphenyls.
	31. Petroleum—Petroleum, including crude oil or any fraction thereof which is liquid at standard conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil...
	32. Progress Schedule—A schedule, prepared and maintained by Contractor, describing the sequence and duration of the activities comprising the Contractor’s plan to accomplish the Work within the Contract Times.
	33. Project—The total construction of which the Work to be performed under the Contract Documents may be the whole, or a part.
	34. Project Manual—The bound documentary information prepared for bidding and constructing the Work. A listing of the contents of the Project Manual, which may be bound in one or more volumes, is contained in the table(s) of contents.
	35. Radioactive Material—Source, special nuclear, or byproduct material as defined by the Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amended from time to time.
	36. Resident Project Representative—The authorized representative of Engineer who may be assigned to the Site or any part thereof.
	37. Samples—Physical examples of materials, equipment, or workmanship that are representative of some portion of the Work and which establish the standards by which such portion of the Work will be judged.
	38. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required submittals and the time requirements to support scheduled performance of related construction activities.
	39. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating portions of the Contract Price to various portions of the Work and used as the basis for reviewing Contractor’s Applications for Payment.
	40. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or information which are specifically prepared or assembled by or for Contractor and submitted by Contractor to illustrate some portion of the Work.
	41. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner upon which the Work is to be performed, including rights-of-way and easements for access thereto, and such other lands furnished by Owner which are designated for ...
	42. Specifications—That part of the Contract Documents consisting of written requirements for materials, equipment, systems, standards and workmanship as applied to the Work, and certain administrative requirements and procedural matters applicable th...
	43. Subcontractor—An individual or entity having a direct contract with Contractor or with any other Subcontractor for the performance of a part of the Work at the Site.
	44. Substantial Completion—The time at which the Work (or a specified part thereof) has progressed to the point where, in the opinion of Engineer, the Work (or a specified part thereof) is sufficiently complete, in accordance with the Contract Documen...
	45. Successful Bidder—The Bidder submitting a responsive Bid to whom Owner makes an award.
	46. Supplementary Conditions—That part of the Contract Documents which amends or supplements these General Conditions.
	47. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor having a direct contract with Contractor or with any Subcontractor to furnish materials or equipment to be incorporated in the Work by Contractor or Subcontractor.
	48. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any encasements containing such facilities, including those that convey electricity, g...
	49. Unit Price Work—Work to be paid for on the basis of unit prices.
	50. Work—The entire construction or the various separately identifiable parts thereof required to be provided under the Contract Documents. Work includes and is the result of performing or providing all labor, services, and documentation necessary to ...
	51. Work Change Directive—A written statement to Contractor issued on or after the Effective Date of the Agreement and signed by Owner and recommended by Engineer ordering an addition, deletion, or revision in the Work, or responding to differing or u...


	1.02 Terminology
	A. The words and terms discussed in Paragraph 1.02.B through F are not defined but, when used in the Bidding Requirements or Contract Documents, have the indicated meaning.
	B. Intent of Certain Terms or Adjectives:
	1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” “as directed” or terms of like effect or import to authorize an exercise of professional judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”...

	C. Day:
	1. The word “day” means a calendar day of 24 hours measured from midnight to the next midnight.

	D. Defective:
	1. The word “defective,” when modifying the word “Work,” refers to Work that is unsatisfactory, faulty, or deficient in that it:
	a. does not conform to the Contract Documents; or
	b. does not meet the requirements of any applicable inspection, reference standard, test, or approval referred to in the Contract Documents; or
	c. has been damaged prior to Engineer’s recommendation of final payment (unless responsibility for the protection thereof has been assumed by Owner at Substantial Completion in accordance with Paragraph 14.04 or 14.05).


	E. Furnish, Install, Perform, Provide:
	1. The word “furnish,” when used in connection with services, materials, or equipment, shall mean to supply and deliver said services, materials, or equipment to the Site (or some other specified location) ready for use or installation and in usable ...
	2. The word “install,” when used in connection with services, materials, or equipment, shall mean to put into use or place in final position said services, materials, or equipment complete and ready for intended use.
	3. The words “perform” or “provide,” when used in connection with services, materials, or equipment, shall mean to furnish and install said services, materials, or equipment complete and ready for intended use.
	4. When “furnish,” “install,” “perform,” or “provide” is not used in connection with services, materials, or equipment in a context clearly requiring an obligation of Contractor, “provide” is implied.

	F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known technical or construction industry or trade meaning are used in the Contract Documents in accordance with such recognized meaning.


	Article 2 –  Preliminary Matters
	2.01 Delivery of Bonds and Evidence of Insurance
	A. When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.
	B. Evidence of Insurance:  Before any Work at the Site is started, Contractor and Owner shall each deliver to the other, with copies to each additional insured identified in the Supplementary Conditions, certificates of insurance (and other evidence o...

	2.02 Copies of Documents
	A. Owner shall furnish to Contractor up to three printed or hard copies of the Drawings and Project Manual. Additional copies will be furnished upon request at the cost of reproduction.

	2.03 Commencement of Contract Times; Notice to Proceed
	A. The Contract Times will commence to run on the thirtieth day after the Effective Date of the Agreement or, if a Notice to Proceed is given, on the day indicated in the Notice to Proceed. A Notice to Proceed may be given at any time within 30 days...

	2.04 Starting the Work
	A. Contractor shall start to perform the Work on the date when the Contract Times commence to run. No Work shall be done at the Site prior to the date on which the Contract Times commence to run.

	2.05 Before Starting Construction
	A. Preliminary Schedules: Within 10 days after the Effective Date of the Agreement (unless otherwise specified in the General Requirements), Contractor shall submit to Engineer for timely review:
	1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for starting and completing the various stages of the Work, including any Milestones specified in the Contract Documents;
	2. a preliminary Schedule of Submittals; and
	3. a preliminary Schedule of Values for all of the Work which includes quantities and prices of items which when added together equal the Contract Price and subdivides the Work into component parts in sufficient detail to serve as the basis for progr...


	2.06 Preconstruction Conference; Designation of Authorized Representatives
	A. Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer, and others as appropriate will be held to establish a working understanding among the parties as to the Work and to discuss the schedules referred to in P...
	B. At this conference Owner and Contractor each shall designate, in writing, a specific individual to act as its authorized representative with respect to the services and responsibilities under the Contract.  Such individuals shall have the authority...

	2.07 Initial Acceptance of Schedules
	A. At least 10 days before submission of the first Application for Payment a conference attended by Contractor, Engineer, and others as appropriate will be held to review for acceptability to Engineer as provided below the schedules submitted in accor...
	1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression of the Work to completion within the Contract Times. Such acceptance will not impose on Engineer responsibility for the Progress Schedule, for sequencing, sc...
	2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a workable arrangement for reviewing and processing the required submittals.
	3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance if it provides a reasonable allocation of the Contract Price to component parts of the Work.



	Article 3 –  Contract Documents:  Intent, Amending, Reuse
	3.01 Intent
	A. The Contract Documents are complementary; what is required by one is as binding as if required by all.
	B. It is the intent of the Contract Documents to describe a functionally complete project (or part thereof) to be constructed in accordance with the Contract Documents. Any labor, documentation, services, materials, or equipment that reasonably may be...
	C. Clarifications and interpretations of the Contract Documents shall be issued by Engineer as provided in Article 9.

	3.02 Reference Standards
	A. Standards, Specifications, Codes, Laws, and Regulations
	1. Reference to standards, specifications, manuals, or codes of any technical society, organization, or association, or to Laws or Regulations, whether such reference be specific or by implication, shall mean the standard, specification, manual, code,...
	2. No provision of any such standard, specification, manual, or code, or any instruction of a Supplier, shall be effective to change the duties or responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors, consultants, agents,...


	3.03 Reporting and Resolving Discrepancies
	A. Reporting Discrepancies:
	1. Contractor’s Review of Contract Documents Before Starting Work:  Before undertaking each part of the Work, Contractor shall carefully study and compare the Contract Documents and check and verify pertinent figures therein and all applicable field m...
	2. Contractor’s Review of Contract Documents During Performance of Work:  If, during the performance of the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within the Contract Documents, or between the Contract Documents and ...
	3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error, ambiguity, or discrepancy in the Contract Documents unless Contractor had actual knowledge thereof.

	B. Resolving Discrepancies:
	1. Except as may be otherwise specifically stated in the Contract Documents, the provisions of the Contract Documents shall take precedence in resolving any conflict, error, ambiguity, or discrepancy between the provisions of the Contract Documents and:
	a. the provisions of any standard, specification, manual, or code, or the instruction of any Supplier (whether or not specifically incorporated by reference in the Contract Documents); or
	b. the provisions of any Laws or Regulations applicable to the performance of the Work (unless such an interpretation of the provisions of the Contract Documents would result in violation of such Law or Regulation).



	3.04 Amending and Supplementing Contract Documents
	A. The Contract Documents may be amended to provide for additions, deletions, and revisions in the Work or to modify the terms and conditions thereof by either a Change Order or a Work Change Directive.
	B. The requirements of the Contract Documents may be supplemented, and minor variations and deviations in the Work may be authorized, by one or more of the following ways:
	1. A Field Order;
	2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of Paragraph 6.17.D.3); or
	3. Engineer’s written interpretation or clarification.


	3.05 Reuse of Documents
	A. Contractor and any Subcontractor or Supplier shall not:
	1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or its consultants, including electronic media editions; or
	2. reuse any such Drawings, Specifications, other documents, or copies thereof on extensions of the Project or any other project without written consent of Owner and Engineer and specific written verification or adaptation by Engineer.

	B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract Documents for record purposes.

	3.06 Electronic Data
	A. Unless otherwise stated in the Supplementary Conditions, the data furnished by Owner or Engineer to Contractor, or by Contractor to Owner or Engineer, that may be relied upon are limited to the printed copies (also known as hard copies). Files in e...
	B. Because data stored in electronic media format can deteriorate or be modified inadvertently or otherwise without authorization of the data’s creator, the party receiving electronic files agrees that it will perform acceptance tests or procedures wi...
	C. When transferring documents in electronic media format, the transferring party makes no representations as to long term compatibility, usability, or readability of documents resulting from the use of software application packages, operating systems...


	Article 4 –  Availability of Lands; Subsurface and Physical Conditions; Hazardous Environmental Conditions; Reference Points
	4.01 Availability of Lands
	A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or restrictions not of general application but specifically related to use of the Site with which Contractor must comply in performing the Work. Owner will obtain in a ...
	B. Upon reasonable written request, Owner shall furnish Contractor with a current statement of record legal title and legal description of the lands upon which the Work is to be performed and Owner’s interest therein as necessary for giving notice of ...
	C. Contractor shall provide for all additional lands and access thereto that may be required for temporary construction facilities or storage of materials and equipment.

	4.02 Subsurface and Physical Conditions
	A. Reports and Drawings:  The Supplementary Conditions identify:
	1. those reports known to Owner of explorations and tests of subsurface conditions at or contiguous to the Site;  and
	2. those drawings known to Owner of physical conditions relating to existing surface or subsurface structures at the Site (except Underground Facilities).

	B. Limited Reliance by Contractor on Technical Data Authorized:  Contractor may rely upon the accuracy of the “technical data” contained in such reports and drawings, but such reports and drawings are not Contract Documents. Such “technical data” is i...
	1. the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences, and procedures of construction to be employed by Contractor, and safety precautions an...
	2. other data, interpretations, opinions, and information contained in such reports or shown or indicated in such drawings; or
	3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such other data, interpretations, opinions, or information.


	4.03 Differing Subsurface or Physical Conditions
	A. Notice:  If Contractor believes that any subsurface or physical condition that is uncovered or revealed either:
	1. is of such a nature as to establish that any “technical data” on which Contractor is entitled to rely as provided in Paragraph 4.02 is materially inaccurate; or
	2. is of such a nature as to require a change in the Contract Documents; or
	3. differs materially from that shown or indicated in the Contract Documents; or
	4. is of an unusual nature, and differs materially from conditions ordinarily encountered and generally recognized as inherent in work of the character provided for in the Contract Documents;
	then Contractor shall, promptly after becoming aware thereof and before further disturbing the subsurface or physical conditions or performing any Work in connection therewith (except in an emergency as required by Paragraph 6.16.A), notify Owner and ...

	B. Engineer’s Review: After receipt of written notice as required by Paragraph 4.03.A, Engineer will promptly review the pertinent condition, determine the necessity of Owner’s obtaining additional exploration or tests with respect thereto, and advise...
	C. Possible Price and Times Adjustments:
	1. The Contract Price or the Contract Times, or both, will be equitably adjusted to the extent that the existence of such differing subsurface or physical condition causes an increase or decrease in Contractor’s cost of, or time required for, performa...
	a. such condition must meet any one or more of the categories described in Paragraph 4.03.A; and
	b. with respect to Work that is paid for on a unit price basis, any adjustment in Contract Price will be subject to the provisions of Paragraphs 9.07 and 11.03.

	2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times if:
	a. Contractor knew of the existence of such conditions at the time Contractor made a final commitment to Owner with respect to Contract Price and Contract Times by the submission of a Bid or becoming bound under a negotiated contract; or
	b. the existence of such condition could reasonably have been discovered or revealed as a result of any examination, investigation, exploration, test, or study of the Site and contiguous areas required by the Bidding Requirements or Contract Documents...
	c. Contractor failed to give the written notice as required by Paragraph 4.03.A.

	3. If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in the Contract Price or Contract Times, or both, a Claim may be made therefor as provided in Paragraph 10.05. However, neither Owne...


	4.04 Underground Facilities
	A. Shown or Indicated:  The information and data shown or indicated in the Contract Documents with respect to existing Underground Facilities at or contiguous to the Site is based on information and data furnished to Owner or Engineer by the owners of...
	1. Owner and Engineer shall not be responsible for the accuracy or completeness of any such information or data provided by others; and
	2. the cost of all of the following will be included in the Contract Price, and Contractor shall have full responsibility for:
	a. reviewing and checking all such information and data;
	b. locating all Underground Facilities shown or indicated in the Contract Documents;
	c. coordination of the Work with the owners of such Underground Facilities, including Owner, during construction; and
	d. the safety and protection of all such Underground Facilities and repairing any damage thereto resulting from the Work.


	B. Not Shown or Indicated:
	1. If an Underground Facility is uncovered or revealed at or contiguous to the Site which was not shown or indicated, or not shown or indicated with reasonable accuracy in the Contract Documents, Contractor shall, promptly after becoming aware thereof...
	2. If Engineer concludes that a change in the Contract Documents is required, a Work Change Directive or a Change Order will be issued to reflect and document such consequences. An equitable adjustment shall be made in the Contract Price or Contract T...


	4.05 Reference Points
	A. Owner shall provide engineering surveys to establish reference points for construction which in Engineer’s judgment are necessary to enable Contractor to proceed with the Work. Contractor shall be responsible for laying out the Work, shall protect ...

	4.06 Hazardous Environmental Condition at Site
	A. Reports and Drawings:  The Supplementary Conditions identify those reports and drawings known to Owner relating to Hazardous Environmental Conditions that have been identified at the Site.
	B. Limited Reliance by Contractor on Technical Data Authorized:  Contractor may rely upon the accuracy of the “technical data” contained in such reports and drawings, but such reports and drawings are not Contract Documents. Such “technical data” is i...
	1. the completeness of such reports and drawings for Contractor’s purposes, including, but not limited to, any aspects of the means, methods, techniques, sequences and procedures of construction to be employed by Contractor and safety precautions and ...
	2. other data, interpretations, opinions and information contained in such reports or shown or indicated in such drawings; or
	3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such other data, interpretations, opinions or information.

	C. Contractor shall not be responsible for any Hazardous Environmental Condition uncovered or revealed at the Site which was not shown or indicated in Drawings or Specifications or identified in the Contract Documents to be within the scope of the Wor...
	D. If Contractor encounters a Hazardous Environmental Condition or if Contractor or anyone for whom Contractor is responsible creates a Hazardous Environmental Condition, Contractor shall immediately:  (i) secure or otherwise isolate such condition; (...
	E. Contractor shall not be required to resume Work in connection with such condition or in any affected area until after Owner has obtained any required permits related thereto and delivered written notice to Contractor:  (i) specifying that such cond...
	F. If after receipt of such written notice Contractor does not agree to resume such Work based on a reasonable belief it is unsafe, or does not agree to resume such Work under such special conditions, then Owner may order the portion of the Work that ...
	G. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members, partners, employees, agents, consultants, and subcontractors of each an...
	H. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants, and subcontractors of each and any of them fro...
	I. The provisions of Paragraphs 4.02, 4.03, and 4.04 do not apply to a Hazardous Environmental Condition uncovered or revealed at the Site.


	Article 5 –  Bonds and Insurance
	5.01 Performance, Payment, and Other Bonds
	A. Contractor shall furnish performance and payment bonds as security for the faithful performance and payment of all of Contractor’s obligations under the Contract Documents. These bonds shall remain in effect until one year after the date when final...
	B. All bonds shall be in the form prescribed by the Contract Documents except as provided otherwise by Laws or Regulations, and shall be executed by such sureties as are named in the list of “Companies Holding Certificates of Authority as Acceptable S...
	C. If the surety on any bond furnished by Contractor is declared bankrupt or becomes insolvent or its right to do business is terminated in any state where any part of the Project is located or it ceases to meet the requirements of Paragraph 5.01.B, C...

	5.02 Licensed Sureties and Insurers
	A. All bonds and insurance required by the Contract Documents to be purchased and maintained by Owner or Contractor shall be obtained from surety or insurance companies that are duly licensed or authorized in the jurisdiction in which the Project is l...

	5.03 Certificates of Insurance
	A. Contractor shall deliver to Owner, with copies to each additional insured and loss payee identified in the Supplementary Conditions, certificates of insurance (and other evidence of insurance requested by Owner or any other additional insured) whic...
	B. Owner shall deliver to Contractor, with copies to each additional insured and loss payee identified in the Supplementary Conditions, certificates of insurance (and other evidence of insurance requested by Contractor or any other additional insured)...
	C. Failure of Owner to demand such certificates or other evidence of Contractor's full compliance with these insurance requirements or failure of Owner to identify a deficiency in compliance from the evidence provided shall not be construed as a waive...
	D. Owner does not represent that insurance coverage and limits established in this Contract necessarily will be adequate to protect Contractor.
	E. The insurance and insurance limits required herein shall not be deemed as a limitation on Contractor’s liability under the indemnities granted to Owner in the Contract Documents.

	5.04 Contractor’s Insurance
	A. Contractor shall purchase and maintain such insurance as is appropriate for the Work being performed and as will provide protection from claims set forth below which may arise out of or result from Contractor’s performance of the Work and Contracto...
	1. claims under workers’ compensation, disability benefits, and other similar employee benefit acts;
	2. claims for damages because of bodily injury, occupational sickness or disease, or death of Contractor’s employees;
	3. claims for damages because of bodily injury, sickness or disease, or death of any person other than Contractor’s employees;
	4. claims for damages insured by reasonably available personal injury liability coverage which are sustained:
	a. by any person as a result of an offense directly or indirectly related to the employment of such person by Contractor, or
	b. by any other person for any other reason;

	5. claims for damages, other than to the Work itself, because of injury to or destruction of tangible property wherever located, including loss of use resulting therefrom; and
	6. claims for damages because of bodily injury or death of any person or property damage arising out of the ownership, maintenance or use of any motor vehicle.

	B. The policies of insurance required by this Paragraph 5.04 shall:
	1. with respect to insurance required by Paragraphs 5.04.A.3 through 5.04.A.6 inclusive,  be written on an occurrence basis, include as additional insureds (subject to any customary exclusion regarding professional liability) Owner and Engineer, and a...
	2. include at least the specific coverages and be written for not less than the limits of liability provided in the Supplementary Conditions or required by Laws or Regulations, whichever is greater;
	3. include contractual liability insurance covering Contractor’s indemnity obligations under Paragraphs 6.11 and 6.20;
	4. contain a provision or endorsement that the coverage afforded will not be canceled, materially changed or renewal refused until at least 30 days prior written notice has been given to Owner and Contractor and to each other additional insured identi...
	5. remain in effect at least until final payment and at all times thereafter when Contractor may be correcting, removing, or replacing defective Work in accordance with Paragraph 13.07; and
	6. include completed operations coverage:
	a. Such insurance shall remain in effect for two years after final payment.
	b. Contractor shall furnish Owner and each other additional insured identified in the Supplementary Conditions, to whom a certificate of insurance has been issued, evidence satisfactory to Owner and any such additional insured of continuation of such ...



	5.05 Owner’s Liability Insurance
	A. In addition to the insurance required to be provided by Contractor under Paragraph 5.04, Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own liability insurance as will protect Owner against claims which may arise fro...

	5.06 Property Insurance
	A. Unless otherwise provided in the Supplementary Conditions, Owner shall purchase and maintain property insurance upon the Work at the Site in the amount of the full replacement cost thereof (subject to such deductible amounts as may be provided in t...
	1. include the interests of Owner, Contractor, Subcontractors, and Engineer, and any other individuals or entities identified in the Supplementary Conditions, and the officers, directors, members, partners, employees, agents, consultants, and subcontr...
	2. be written on a Builder’s Risk “all-risk” policy form that shall at least include insurance for physical loss or damage to the Work, temporary buildings, falsework, and materials and equipment in transit, and shall insure against at least the follo...
	3. include expenses incurred in the repair or replacement of any insured property (including but not limited to fees and charges of engineers and architects);
	4. cover materials and equipment stored at the Site or at another location that was agreed to in writing by Owner prior to being incorporated in the Work, provided that such materials and equipment have been included in an Application for Payment reco...
	5. allow for partial utilization of the Work by Owner;
	6. include testing and startup; and
	7. be maintained in effect until final payment is made unless otherwise agreed to in writing by Owner, Contractor, and Engineer with 30 days written notice to each other loss payee to whom a certificate of insurance has been issued.

	B. Owner shall purchase and maintain such additional property insurance as may be required by the Supplementary Conditions or Laws and Regulations which will include the interests of Owner, Contractor, Subcontractors, and Engineer, and any other indiv...
	C. All the policies of insurance (and the certificates or other evidence thereof) required to be purchased and maintained in accordance with this Paragraph 5.06 will contain a provision or endorsement that the coverage afforded will not be canceled or...
	D. Owner shall not be responsible for purchasing and maintaining any property insurance specified in this Paragraph 5.06 to protect the interests of Contractor, Subcontractors, or others in the Work to the extent of any deductible amounts that are ide...
	E. If Contractor requests in writing that other special insurance be included in the property insurance policies provided under this Paragraph 5.06, Owner shall, if possible, include such insurance, and the cost thereof will be charged to Contractor b...

	5.07 Waiver of Rights
	A. Owner and Contractor intend that all policies purchased in accordance with Paragraph 5.06 will protect Owner, Contractor, Subcontractors, and Engineer, and all other individuals or entities identified in the Supplementary Conditions as loss payees ...
	B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them for:
	1. loss due to business interruption, loss of use, or other consequential loss extending beyond direct physical loss or damage to Owner’s property or the Work caused by, arising out of, or resulting from fire or other perils whether or not insured by ...
	2. loss or damage to the completed Project or part thereof caused by, arising out of, or resulting from fire or other insured peril or cause of loss covered by any property insurance maintained on the completed Project or part thereof by Owner during ...

	C. Any insurance policy maintained by Owner covering any loss, damage or consequential loss referred to in Paragraph 5.07.B shall contain provisions to the effect that in the event of payment of any such loss, damage, or consequential loss, the insure...

	5.08 Receipt and Application of Insurance Proceeds
	A. Any insured loss under the policies of insurance required by Paragraph 5.06 will be adjusted with Owner and made payable to Owner as fiduciary for the loss payees, as their interests may appear, subject to the requirements of any applicable mortgag...
	B. Owner as fiduciary shall have power to adjust and settle any loss with the insurers unless one of the parties in interest shall object in writing within 15 days after the occurrence of loss to Owner’s exercise of this power. If such objection be ma...

	5.09 Acceptance of Bonds and Insurance; Option to Replace
	A. If either Owner or Contractor has any objection to the coverage afforded by or other provisions of the bonds or insurance required to be purchased and maintained by the other party in accordance with Article 5 on the basis of non-conformance with t...

	5.10 Partial Utilization, Acknowledgment of Property Insurer
	A. If Owner finds it necessary to occupy or use a portion or portions of the Work prior to Substantial Completion of all the Work as provided in Paragraph 14.05, no such use or occupancy shall commence before the insurers providing the property insura...


	Article 6 –  Contractor’s Responsibilities
	6.01 Supervision and Superintendence
	A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting such attention thereto and applying such skills and expertise as may be necessary to perform the Work in accordance with the Contract Documents. Contract...
	B. At all times during the progress of the Work, Contractor shall assign a competent resident superintendent who shall not be replaced without written notice to Owner and Engineer except under extraordinary circumstances.

	6.02 Labor; Working Hours
	A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work and perform construction as required by the Contract Documents. Contractor shall at all times maintain good discipline and order at the Site.
	B. Except as otherwise required for the safety or protection of persons or the Work or property at the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all Work at the Site shall be performed during regular working h...

	6.03 Services, Materials, and Equipment
	A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume full responsibility for all services, materials, equipment, labor, transportation, construction equipment and machinery, tools, appliances, fuel, power, light...
	B. All materials and equipment incorporated into the Work shall be as specified or, if not specified, shall be of good quality and new, except as otherwise provided in the Contract Documents. All special warranties and guarantees required by the Speci...
	C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, except as otherwise may be provided in the Contract Documents.

	6.04 Progress Schedule
	A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 2.07 as it may be adjusted from time to time as provided below.
	1. Contractor shall submit to Engineer for acceptance (to the extent indicated in Paragraph 2.07) proposed adjustments in the Progress Schedule that will not result in changing the Contract Times. Such adjustments will comply with any provisions of th...
	2. Proposed adjustments in the Progress Schedule that will change the Contract Times shall be submitted in accordance with the requirements of Article 12. Adjustments in Contract Times may only be made by a Change Order.


	6.05 Substitutes and “Or-Equals”
	A. Whenever an item of material or equipment is specified or described in the Contract Documents by using the name of a proprietary item or the name of a particular Supplier, the specification or description is intended to establish the type, function...
	1. “Or-Equal” Items: If in Engineer’s sole discretion an item of material or equipment proposed by Contractor is functionally equal to that named and sufficiently similar so that no change in related Work will be required, it may be considered by Engi...
	a. in the exercise of reasonable judgment Engineer determines that:
	1) it is at least equal in materials of construction, quality, durability, appearance, strength, and design characteristics;
	2) it will reliably perform at least equally well the function and achieve the results imposed by the design concept of the completed Project as a functioning whole; and
	3) it has a proven record of performance and availability of responsive service.

	b. Contractor certifies that, if approved and incorporated into the Work:
	1) there will be no increase in cost to the Owner or increase in Contract Times; and
	2) it will conform substantially to the detailed requirements of the item named in the Contract Documents.


	2. Substitute Items:
	a. If in Engineer’s sole discretion an item of material or equipment proposed by Contractor does not qualify as an “or-equal” item under Paragraph 6.05.A.1, it will be considered a proposed substitute item.
	b. Contractor shall submit sufficient information as provided below to allow Engineer to determine if the item of material or equipment proposed is essentially equivalent to that named and an acceptable substitute therefor. Requests for review of prop...
	c. The requirements for review by Engineer will be as set forth in Paragraph 6.05.A.2.d, as supplemented by the General Requirements, and as Engineer may decide is appropriate under the circumstances.
	d. Contractor shall make written application to Engineer for review of a proposed substitute item of material or equipment that Contractor seeks to furnish or use. The application:
	1) shall certify that the proposed substitute item will:
	a) perform adequately the functions and achieve the results called for by the general design,
	b) be similar in substance to that specified, and
	c) be suited to the same use as that specified;

	2) will state:
	a) the extent, if any, to which the use of the proposed substitute item will prejudice Contractor’s achievement of Substantial Completion on time,
	b) whether use of the proposed substitute item in the Work will require a change in any of the Contract Documents (or in the provisions of any other direct contract with Owner for other work on the Project) to adapt the design to the proposed substitu...
	c) whether incorporation or use of the proposed substitute item in connection with the Work is subject to payment of any license fee or royalty;

	3) will identify:
	a) all variations of the proposed substitute item from that specified, and
	b) available engineering, sales, maintenance, repair, and replacement services; and

	4) shall contain an itemized estimate of all costs or credits that will result directly or indirectly from use of such substitute item, including costs of redesign and claims of other contractors affected by any resulting change.



	B. Substitute Construction Methods or Procedures:  If a specific means, method, technique, sequence, or procedure of construction is expressly required by the Contract Documents, Contractor may furnish or utilize a substitute means, method, technique,...
	C. Engineer’s Evaluation:  Engineer will be allowed a reasonable time within which to evaluate each proposal or submittal made pursuant to Paragraphs 6.05.A and 6.05.B. Engineer may require Contractor to furnish additional data about the proposed subs...
	D. Special Guarantee:  Owner may require Contractor to furnish at Contractor’s expense a special performance guarantee or other surety with respect to any substitute.
	E. Engineer’s Cost Reimbursement:  Engineer will record Engineer’s costs in evaluating a substitute proposed or submitted by Contractor pursuant to Paragraphs 6.05.A.2 and 6.05.B. Whether or not Engineer approves a substitute so proposed or submitted ...
	F. Contractor’s Expense:  Contractor shall provide all data in support of any proposed substitute or “or-equal” at Contractor’s expense.

	6.06 Concerning Subcontractors, Suppliers, and Others
	A. Contractor shall not employ any Subcontractor, Supplier, or other individual or entity (including those acceptable to Owner as indicated in Paragraph 6.06.B), whether initially or as a replacement, against whom Owner may have reasonable objection. ...
	B. If the Supplementary Conditions require the identity of certain Subcontractors, Suppliers, or other individuals or entities to be submitted to Owner in advance for acceptance by Owner by a specified date prior to the Effective Date of the Agreement...
	C. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the Work just as Contractor is responsible for Contractor’s o...
	1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity any contractual relationship between Owner or Engineer and any such Subcontractor, Supplier or other individual or entity; nor
	2. shall create any obligation on the part of Owner or Engineer to pay or to see to the payment of any moneys due any such Subcontractor, Supplier, or other individual or entity except as may otherwise be required by Laws and Regulations.

	D. Contractor shall be solely responsible for scheduling and coordinating the Work of Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the Work under a direct or indirect contract with Contractor.
	E. Contractor shall require all Subcontractors, Suppliers, and such other individuals or entities performing or furnishing any of the Work to communicate with Engineer through Contractor.
	F. The divisions and sections of the Specifications and the identifications of any Drawings shall not control Contractor in dividing the Work among Subcontractors or Suppliers or delineating the Work to be performed by any specific trade.
	G. All Work performed for Contractor by a Subcontractor or Supplier will be pursuant to an appropriate agreement between Contractor and the Subcontractor or Supplier which specifically binds the Subcontractor or Supplier to the applicable terms and co...

	6.07 Patent Fees and Royalties
	A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in the performance of the Work or the incorporation in the Work of any invention, design, process, product, or device which is the subject of patent rights...
	B. To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold harmless Contractor, and its officers, directors, members, partners, employees, agents, consultants, and subcontractors from and against all claims, costs, loss...
	C. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them from...

	6.08 Permits
	A. Unless otherwise provided in the Supplementary Conditions, Contractor shall obtain and pay for all construction permits and licenses. Owner shall assist Contractor, when necessary, in obtaining such permits and licenses. Contractor shall pay all go...

	6.09 Laws and Regulations
	A. Contractor shall give all notices required by and shall comply with all Laws and Regulations applicable to the performance of the Work. Except where otherwise expressly required by applicable Laws and Regulations, neither Owner nor Engineer shall b...
	B. If Contractor performs any Work knowing or having reason to know that it is contrary to Laws or Regulations, Contractor shall bear all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, a...
	C. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the Effective Date of the Agreement if there were no Bids) having an effect on the cost or time of performance of the Work shall be the subject of an adjustment in Cont...

	6.10 Taxes
	A. Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by Contractor in accordance with the Laws and Regulations of the place of the Project which are applicable during the performance of the Work.

	6.11 Use of Site and Other Areas
	A. Limitation on Use of Site and Other Areas:
	1. Contractor shall confine construction equipment, the storage of materials and equipment, and the operations of workers to the Site and other areas permitted by Laws and Regulations, and shall not unreasonably encumber the Site and other areas with ...
	2. Should any claim be made by any such owner or occupant because of the performance of the Work, Contractor shall promptly settle with such other party by negotiation or otherwise resolve the claim by arbitration or other dispute resolution proceedin...
	3. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them from...

	B. Removal of Debris During Performance of the Work:  During the progress of the Work Contractor shall keep the Site and other areas free from accumulations of waste materials, rubbish, and other debris. Removal and disposal of such waste materials, r...
	C. Cleaning:  Prior to Substantial Completion of the Work Contractor shall clean the Site and the Work and make it ready for utilization by Owner. At the completion of the Work Contractor shall remove from the Site all tools, appliances, construction ...
	D. Loading Structures:  Contractor shall not load nor permit any part of any structure to be loaded in any manner that will endanger the structure, nor shall Contractor subject any part of the Work or adjacent property to stresses or pressures that wi...

	6.12 Record Documents
	A. Contractor shall maintain in a safe place at the Site one record copy of all Drawings, Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, and written interpretations and clarifications in good order and annotated to show ...

	6.13 Safety and Protection
	A. Contractor shall be solely responsible for initiating, maintaining and supervising all safety precautions and programs in connection with the Work. Such responsibility does not relieve Subcontractors of their responsibility for the safety of person...
	1. all persons on the Site or who may be affected by the Work;
	2. all the Work and materials and equipment to be incorporated therein, whether in storage on or off the Site; and
	3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures, utilities, and Underground Facilities not designated for removal, relocation, or replacement in the course of construction.

	B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of persons or property, or to the protection of persons or property from damage, injury, or loss; and shall erect and maintain all necessary safeguards for such...
	C. Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.  The Supplementary Conditions identify any Owner’s safety programs that are applicable to the Work.
	D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s safety program with which Owner’s and Engineer’s employees and representatives must comply while at the Site.
	E. All damage, injury, or loss to any property referred to in Paragraph 6.13.A.2 or 6.13.A.3 caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier, or any other individual or entity directly or indirectly empl...
	F. Contractor’s duties and responsibilities for safety and for protection of the Work shall continue until such time as all the Work is completed and Engineer has issued a notice to Owner and Contractor in accordance with Paragraph 14.07.B that the Wo...

	6.14 Safety Representative
	A. Contractor shall designate a qualified and experienced safety representative at the Site whose duties and responsibilities shall be the prevention of accidents and the maintaining and supervising of safety precautions and programs.

	6.15 Hazard Communication Programs
	A. Contractor shall be responsible for coordinating any exchange of material safety data sheets or other hazard communication information required to be made available to or exchanged between or among employers at the Site in accordance with Laws or R...

	6.16 Emergencies
	A. In emergencies affecting the safety or protection of persons or the Work or property at the Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage, injury, or loss. Contractor shall give Engineer prompt written notice...

	6.17 Shop Drawings and Samples
	A. Contractor shall submit Shop Drawings and Samples to Engineer for review and approval in accordance with the accepted Schedule of Submittals (as required by Paragraph 2.07). Each submittal will be identified as Engineer may require.
	1. Shop Drawings:
	a. Submit number of copies specified in the General Requirements.
	b. Data shown on the Shop Drawings will be complete with respect to quantities, dimensions, specified performance and design criteria, materials, and similar data to show Engineer the services, materials, and equipment Contractor proposes to provide a...

	2. Samples:
	a. Submit number of Samples specified in the Specifications.
	b. Clearly identify each Sample as to material, Supplier, pertinent data such as catalog numbers, the use for which intended and other data as Engineer may require to enable Engineer to review the submittal for the limited purposes required by Paragra...


	B. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule of Submittals, any related Work performed prior to Engineer’s review and approval of the pertinent submittal will be at the sole expense and responsibility of Cont...
	C. Submittal Procedures:
	1. Before submitting each Shop Drawing or Sample, Contractor shall have:
	a. reviewed and coordinated each Shop Drawing or Sample with other Shop Drawings and Samples and with the requirements of the Work and the Contract Documents;
	b. determined and verified all field measurements, quantities, dimensions, specified performance and design criteria, installation requirements, materials, catalog numbers, and similar information with respect thereto;
	c. determined and verified the suitability of all materials offered with respect to the indicated application, fabrication, shipping, handling, storage, assembly, and installation pertaining to the performance of the Work; and
	d. determined and verified all information relative to Contractor’s responsibilities for means, methods, techniques, sequences, and procedures of construction, and safety precautions and programs incident thereto.

	2. Each submittal shall bear a stamp or specific written certification that Contractor has satisfied Contractor’s obligations under the Contract Documents with respect to Contractor’s review and approval of that submittal.
	3. With each submittal, Contractor shall give Engineer specific written notice of any variations that the Shop Drawing or Sample may have from the requirements of the Contract Documents. This notice shall be both a written communication separate from ...

	D. Engineer’s Review:
	1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will be only to determine if the items covered by the submittals will, after insta...
	2. Engineer’s review and approval will not extend to means, methods, techniques, sequences, or procedures of construction (except where a particular means, method, technique, sequence, or procedure of construction is specifically and expressly called ...
	3. Engineer’s review and approval shall not relieve Contractor from responsibility for any variation from the requirements of the Contract Documents unless Contractor has complied with the requirements of Paragraph 6.17.C.3 and Engineer has given writ...

	E. Resubmittal Procedures:
	1. Contractor shall make corrections required by Engineer and shall return the required number of corrected copies of Shop Drawings and submit, as required, new Samples for review and approval. Contractor shall direct specific attention in writing to ...


	6.18 Continuing the Work
	A. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or disagreements with Owner. No Work shall be delayed or postponed pending resolution of any disputes or disagreements, except as permitted by Paragraph 15.0...

	6.19 Contractor’s General Warranty and Guarantee
	A. Contractor warrants and guarantees to Owner that all Work will be in accordance with the Contract Documents and will not be defective. Engineer and its officers, directors, members, partners, employees, agents, consultants, and subcontractors shall...
	B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:
	1. abuse, modification, or improper maintenance or operation by persons other than Contractor, Subcontractors, Suppliers, or any other individual or entity for whom Contractor is responsible; or
	2. normal wear and tear under normal usage.

	C. Contractor’s obligation to perform and complete the Work in accordance with the Contract Documents shall be absolute. None of the following will constitute an acceptance of Work that is not in accordance with the Contract Documents or a release of ...
	1. observations by Engineer;
	2. recommendation by Engineer or payment by Owner of any progress or final payment;
	3. the issuance of a certificate of Substantial Completion by Engineer or any payment related thereto by Owner;
	4. use or occupancy of the Work or any part thereof by Owner;
	5. any review and approval of a Shop Drawing or Sample submittal or the issuance of a notice of acceptability by Engineer;
	6. any inspection, test, or approval by others; or
	7. any correction of defective Work by Owner.


	6.20 Indemnification
	A. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and hold harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents, consultants and subcontractors of each and any of them from...
	B. In any and all claims against Owner or Engineer or any of their officers, directors, members, partners, employees, agents, consultants, or subcontractors by any employee (or the survivor or personal representative of such employee) of Contractor, a...
	C. The indemnification obligations of Contractor under Paragraph 6.20.A shall not extend to the liability of Engineer and Engineer’s officers, directors, members, partners, employees, agents, consultants and subcontractors arising out of:
	1. the preparation or approval of, or the failure to prepare or approve maps, Drawings, opinions, reports, surveys, Change Orders, designs, or Specifications; or
	2. giving directions or instructions, or failing to give them, if that is the primary cause of the injury or damage.


	6.21 Delegation of Professional Design Services
	A. Contractor will not be required to provide professional design services unless such services are specifically required by the Contract Documents for a portion of the Work or unless such services are required to carry out Contractor’s responsibiliti...
	B. If professional design services or certifications by a design professional related to systems, materials or equipment are specifically required of Contractor by the Contract Documents, Owner and Engineer will specify all performance and design crit...
	C. Owner and Engineer shall be entitled to rely upon the adequacy, accuracy and completeness of the services, certifications or approvals performed by such design professionals, provided Owner and Engineer have specified to Contractor all performance ...
	D. Pursuant to this Paragraph 6.21, Engineer’s review and approval of design calculations and design drawings will be only for the limited purpose of checking for conformance with performance and design criteria given and the design concept expressed ...
	E. Contractor shall not be responsible for the adequacy of the performance or design criteria required by the Contract Documents.


	Article 7 –  Other Work at the Site
	7.01 Related Work at Site
	A. Owner may perform other work related to the Project at the Site with Owner’s employees, or through other direct contracts therefor, or have other work performed by utility owners. If such other work is not noted in the Contract Documents, then:
	1. written notice thereof will be given to Contractor prior to starting any such other work; and
	2. if Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if any, of any adjustment in the Contract Price or Contract Times that should be allowed as a result of such other work, a Claim may be made therefor as provi...

	B. Contractor shall afford each other contractor who is a party to such a direct contract, each utility owner, and Owner, if Owner is performing other work with Owner’s employees, proper and safe access to the Site, provide a reasonable opportunity fo...
	C. If the proper execution or results of any part of Contractor’s Work depends upon work performed by others under this Article 7, Contractor shall inspect such other work and promptly report to Engineer in writing any delays, defects, or deficiencies...

	7.02 Coordination
	A. If Owner intends to contract with others for the performance of other work on the Project at the Site, the following will be set forth in Supplementary Conditions:
	1. the individual or entity who will have authority and responsibility for coordination of the activities among the various contractors will be identified;
	2. the specific matters to be covered by such authority and responsibility will be itemized; and
	3. the extent of such authority and responsibilities will be provided.

	B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority and responsibility for such coordination.

	7.03 Legal Relationships
	A. Paragraphs 7.01.A and 7.02 are not applicable for utilities not under the control of Owner.
	B. Each other direct contract of Owner under Paragraph 7.01.A shall provide that the other contractor is liable to Owner and Contractor for the reasonable direct delay and disruption costs incurred by Contractor as a result of the other contractor’s w...
	C. Contractor shall be liable to Owner and any other contractor under direct contract to Owner for the reasonable direct delay and disruption costs incurred by such other contractor as a result of Contractor’s wrongful action or inactions.


	Article 8 –  Owner’s Responsibilities
	8.01 Communications to Contractor
	A. Except as otherwise provided in these General Conditions, Owner shall issue all communications to Contractor through Engineer.

	8.02 Replacement of Engineer
	A. In case of termination of the employment of Engineer, Owner shall appoint an engineer to whom Contractor makes no reasonable objection, whose status under the Contract Documents shall be that of the former Engineer.

	8.03 Furnish Data
	A. Owner shall promptly furnish the data required of Owner under the Contract Documents.

	8.04 Pay When Due
	A. Owner shall make payments to Contractor when they are due as provided in Paragraphs 14.02.C and 14.07.C.

	8.05 Lands and Easements; Reports and Tests
	A. Owner’s duties with respect to providing lands and easements and providing engineering surveys to establish reference points are set forth in Paragraphs 4.01 and 4.05. Paragraph 4.02 refers to Owner’s identifying and making available to Contractor ...

	8.06 Insurance
	A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and property insurance are set forth in Article 5.

	8.07 Change Orders
	A. Owner is obligated to execute Change Orders as indicated in Paragraph 10.03.

	8.08 Inspections, Tests, and Approvals
	A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in Paragraph 13.03.B.

	8.09 Limitations on Owner’s Responsibilities
	A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for, Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or for any...

	8.10 Undisclosed Hazardous Environmental Condition
	A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set forth in Paragraph 4.06.

	8.11 Evidence of Financial Arrangements
	A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that financial arrangements have been made to satisfy Owner’s obligations under the Contract Documents.

	8.12 Compliance with Safety Program
	A. While at the Site, Owner’s employees and representatives shall comply with the specific applicable requirements of Contractor’s safety programs of which Owner has been informed pursuant to Paragraph 6.13.D.


	Article 9 –  Engineer’s Status During Construction
	9.01 Owner’s Representative
	A. Engineer will be Owner’s representative during the construction period. The duties and responsibilities and the limitations of authority of Engineer as Owner’s representative during construction are set forth in the Contract Documents.

	9.02 Visits to Site
	A. Engineer will make visits to the Site at intervals appropriate to the various stages of construction as Engineer deems necessary in order to observe as an experienced and qualified design professional the progress that has been made and the quality...
	B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and responsibility set forth in Paragraph 9.09. Particularly, but without limitation, during or as a result of Engineer’s visits or observations of Contra...

	9.03 Project Representative
	A. If Owner and Engineer agree, Engineer will furnish a Resident Project Representative to assist Engineer in providing more extensive observation of the Work. The authority and responsibilities of any such Resident Project Representative and assistan...

	9.04 Authorized Variations in Work
	A. Engineer may authorize minor variations in the Work from the requirements of the Contract Documents which do not involve an adjustment in the Contract Price or the Contract Times and are compatible with the design concept of the completed Project a...

	9.05 Rejecting Defective Work
	A. Engineer will have authority to reject Work which Engineer believes to be defective, or that Engineer believes will not produce a completed Project that conforms to the Contract Documents or that will prejudice the integrity of the design concept o...

	9.06 Shop Drawings, Change Orders and Payments
	A. In connection with Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, see Paragraph 6.17.
	B. In connection with Engineer’s authority, and limitations thereof, as to design calculations and design drawings submitted in response to a delegation of professional design services, if any, see Paragraph 6.21.
	C. In connection with Engineer’s authority as to Change Orders, see Articles 10, 11, and 12.
	D. In connection with Engineer’s authority as to Applications for Payment, see Article 14.

	9.07 Determinations for Unit Price Work
	A. Engineer will determine the actual quantities and classifications of Unit Price Work performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary determinations on such matters before rendering a written decision thereon...

	9.08 Decisions on Requirements of Contract Documents and Acceptability of Work
	A. Engineer will be the initial interpreter of the requirements of the Contract Documents and judge of the acceptability of the Work thereunder. All matters in question and other matters between Owner and Contractor arising prior to the date final pay...
	B. Engineer will, with reasonable promptness, render a written decision on the issue referred. If Owner or Contractor believes that any such decision entitles them to an adjustment in the Contract Price or Contract Times or both, a Claim may be made u...
	C. Engineer’s written decision on the issue referred will be final and binding on Owner and Contractor, subject to the provisions of Paragraph 10.05.
	D. When functioning as interpreter and judge under this Paragraph 9.08, Engineer will not show partiality to Owner or Contractor and will not be liable in connection with any interpretation or decision rendered in good faith in such capacity.

	9.09 Limitations on Engineer’s Authority and Responsibilities
	A. Neither Engineer’s authority or responsibility under this Article 9 or under any other provision of the Contract Documents nor any decision made by Engineer in good faith either to exercise or not exercise such authority or responsibility or the un...
	B. Engineer will not supervise, direct, control, or have authority over or be responsible for Contractor’s means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or for any failur...
	C. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontractor, any Supplier, or of any other individual or entity performing any of the Work.
	D. Engineer’s review of the final Application for Payment and accompanying documentation and all maintenance and operating instructions, schedules, guarantees, bonds, certificates of inspection, tests and approvals, and other documentation required to...
	E. The limitations upon authority and responsibility set forth in this Paragraph 9.09 shall also apply to the Resident Project Representative, if any, and assistants, if any.

	9.10 Compliance with Safety Program
	A. While at the Site, Engineer’s employees and representatives shall comply with the specific applicable requirements of Contractor’s safety programs of which Engineer has been informed pursuant to Paragraph 6.13.D.


	Article 10 –  Changes in the Work; Claims
	10.01 Authorized Changes in the Work
	A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or from time to time, order additions, deletions, or revisions in the Work by a Change Order, or a Work Change Directive. Upon receipt of any such document, ...
	B. If Owner and Contractor are unable to agree on entitlement to, or on the amount or extent, if any, of an adjustment in the Contract Price or Contract Times, or both, that should be allowed as a result of a Work Change Directive, a Claim may be made...

	10.02 Unauthorized Changes in the Work
	A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the Contract Times with respect to any work performed that is not required by the Contract Documents as amended, modified, or supplemented as provided in Parag...

	10.03 Execution of Change Orders
	A. Owner and Contractor shall execute appropriate Change Orders recommended by Engineer covering:
	1. changes in the Work which are:  (i) ordered by Owner pursuant to Paragraph 10.01.A, (ii) required because of acceptance of defective Work under Paragraph 13.08.A or Owner’s correction of defective Work under Paragraph 13.09, or (iii) agreed to by t...
	2. changes in the Contract Price or Contract Times which are agreed to by the parties, including any undisputed sum or amount of time for Work actually performed in accordance with a Work Change Directive; and
	3. changes in the Contract Price or Contract Times which embody the substance of any written decision rendered by Engineer pursuant to Paragraph 10.05; provided that, in lieu of executing any such Change Order, an appeal may be taken from any such dec...


	10.04 Notification to Surety
	A. If the provisions of any bond require notice to be given to a surety of any change affecting the general scope of the Work or the provisions of the Contract Documents (including, but not limited to, Contract Price or Contract Times), the giving of ...

	10.05 Claims
	A. Engineer’s Decision Required:  All Claims, except those waived pursuant to Paragraph 14.09, shall be referred to the Engineer for decision. A decision by Engineer shall be required as a condition precedent to any exercise by Owner or Contractor of ...
	B. Notice: Written notice stating the general nature of each Claim shall be delivered by the claimant to Engineer and the other party to the Contract promptly (but in no event later than 30 days) after the start of the event giving rise thereto. The r...
	C. Engineer’s Action:  Engineer will review each Claim and, within 30 days after receipt of the last submittal of the claimant or the last submittal of the opposing party, if any, take one of the following actions in writing:
	1. deny the Claim in whole or in part;
	2. approve the Claim; or
	3. notify the parties that the Engineer is unable to resolve the Claim if, in the Engineer’s sole discretion, it would be inappropriate for the Engineer to do so. For purposes of further resolution of the Claim, such notice shall be deemed a denial.

	D. In the event that Engineer does not take action on a Claim within said 30 days, the Claim shall be deemed denied.
	E. Engineer’s written action under Paragraph 10.05.C or denial pursuant to Paragraphs 10.05.C.3 or 10.05.D will be final and binding upon Owner and Contractor, unless Owner or Contractor invoke the dispute resolution procedure set forth in Article 16 ...
	F. No Claim for an adjustment in Contract Price or Contract Times will be valid if not submitted in accordance with this Paragraph 10.05.


	Article 11 –  Cost of the Work; Allowances; Unit Price Work
	11.01 Cost of the Work
	A. Costs Included:  The term Cost of the Work means the sum of all costs, except those excluded in Paragraph 11.01.B, necessarily incurred and paid by Contractor in the proper performance of the Work. When the value of any Work covered by a Change Ord...
	1. Payroll costs for employees in the direct employ of Contractor in the performance of the Work under schedules of job classifications agreed upon by Owner and Contractor. Such employees shall include, without limitation, superintendents, foremen, an...
	2. Cost of all materials and equipment furnished and incorporated in the Work, including costs of transportation and storage thereof, and Suppliers’ field services required in connection therewith. All cash discounts shall accrue to Contractor unless ...
	3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors. If required by Owner, Contractor shall obtain competitive bids from subcontractors acceptable to Owner and Contractor and shall deliver such bids to Owner, who will...
	4. Costs of special consultants (including but not limited to engineers, architects, testing laboratories, surveyors, attorneys, and accountants) employed for services specifically related to the Work.
	5. Supplemental costs including the following:
	a. The proportion of necessary transportation, travel, and subsistence expenses of Contractor’s employees incurred in discharge of duties connected with the Work.
	b. Cost, including transportation and maintenance, of all materials, supplies, equipment, machinery, appliances, office, and temporary facilities at the Site, and hand tools not owned by the workers, which are consumed in the performance of the Work, ...
	c. Rentals of all construction equipment and machinery, and the parts thereof whether rented from Contractor or others in accordance with rental agreements approved by Owner with the advice of Engineer, and the costs of transportation, loading, unload...
	d. Sales, consumer, use, and other similar taxes related to the Work, and for which Contractor is liable, as imposed by Laws and Regulations.
	e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, or anyone directly or indirectly employed by any of them or for whose acts any of them may be liable, and royalty payments and fees for permits and licenses.
	f. Losses and damages (and related expenses) caused by damage to the Work, not compensated by insurance or otherwise, sustained by Contractor in connection with the performance of the Work (except losses and damages within the deductible amounts of pr...
	g. The cost of utilities, fuel, and sanitary facilities at the Site.
	h. Minor expenses such as telegrams, long distance telephone calls, telephone service at the Site, express and courier services, and similar petty cash items in connection with the Work.
	i. The costs of premiums for all bonds and insurance Contractor is required by the Contract Documents to purchase and maintain.


	B. Costs Excluded: The term Cost of the Work shall not include any of the following items:
	1. Payroll costs and other compensation of Contractor’s officers, executives, principals (of partnerships and sole proprietorships), general managers, safety managers, engineers, architects, estimators, attorneys, auditors, accountants, purchasing and...
	2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at the Site.
	3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital employed for the Work and charges against Contractor for delinquent payments.
	4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or indirectly employed by any of them or for whose acts any of them may be liable, including but not limited to, the correction of defective Work, disposal of material...
	5. Other overhead or general expense costs of any kind and the costs of any item not specifically and expressly included in Paragraphs 11.01.A.

	C. Contractor’s Fee:  When all the Work is performed on the basis of cost-plus, Contractor’s fee shall be determined as set forth in the Agreement. When the value of any Work covered by a Change Order or when a Claim for an adjustment in Contract Pric...
	D. Documentation:  Whenever the Cost of the Work for any purpose is to be determined pursuant to Paragraphs 11.01.A and 11.01.B, Contractor will establish and maintain records thereof in accordance with generally accepted accounting practices and subm...

	11.02 Allowances
	A. It is understood that Contractor has included in the Contract Price all allowances so named in the Contract Documents and shall cause the Work so covered to be performed for such sums and by such persons or entities as may be acceptable to Owner an...
	B. Cash Allowances:
	1. Contractor agrees that:
	a. the cash allowances include the cost to Contractor (less any applicable trade discounts) of materials and equipment required by the allowances to be delivered at the Site, and all applicable taxes; and
	b. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead, profit, and other expenses contemplated for the cash allowances have been included in the Contract Price and not in the allowances, and no demand for addition...


	C. Contingency Allowance:
	1. Contractor agrees that a contingency allowance, if any, is for the sole use of Owner to cover unanticipated costs.

	D. Prior to final payment, an appropriate Change Order will be issued as recommended by Engineer to reflect actual amounts due Contractor on account of Work covered by allowances, and the Contract Price shall be correspondingly adjusted.

	11.03 Unit Price Work
	A. Where the Contract Documents provide that all or part of the Work is to be Unit Price Work, initially the Contract Price will be deemed to include for all Unit Price Work an amount equal to the sum of the unit price for each separately identified i...
	B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the purpose of comparison of Bids and determining an initial Contract Price. Determinations of the actual quantities and classifications of Unit Price Work p...
	C. Each unit price will be deemed to include an amount considered by Contractor to be adequate to cover Contractor’s overhead and profit for each separately identified item.
	D. Owner or Contractor may make a Claim for an adjustment in the Contract Price in accordance with Paragraph 10.05 if:
	1. the quantity of any item of Unit Price Work performed by Contractor differs materially and significantly from the estimated quantity of such item indicated in the Agreement; and
	2. there is no corresponding adjustment with respect to any other item of Work; and
	3. Contractor believes that Contractor is entitled to an increase in Contract Price as a result of having incurred additional expense or Owner believes that Owner is entitled to a decrease in Contract Price and the parties are unable to agree as to th...



	Article 12 –  Change of Contract Price; Change of Contract Times
	12.01 Change of Contract Price
	A. The Contract Price may only be changed by a Change Order. Any Claim for an adjustment in the Contract Price shall be based on written notice submitted by the party making the Claim to the Engineer and the other party to the Contract in accordance w...
	B. The value of any Work covered by a Change Order or of any Claim for an adjustment in the Contract Price will be determined as follows:
	1. where the Work involved is covered by unit prices contained in the Contract Documents, by application of such unit prices to the quantities of the items involved (subject to the provisions of Paragraph 11.03); or
	2. where the Work involved is not covered by unit prices contained in the Contract Documents, by a mutually agreed lump sum (which may include an allowance for overhead and profit not necessarily in accordance with Paragraph 12.01.C.2); or
	3. where the Work involved is not covered by unit prices contained in the Contract Documents and agreement to a lump sum is not reached under Paragraph 12.01.B.2, on the basis of the Cost of the Work (determined as provided in Paragraph 11.01) plus a ...

	C. Contractor’s Fee:  The Contractor’s fee for overhead and profit shall be determined as follows:
	1. a mutually acceptable fixed fee; or
	2. if a fixed fee is not agreed upon, then a fee based on the following percentages of the various portions of the Cost of the Work:
	a. for costs incurred under Paragraphs 11.01.A.1 and 11.01.A.2, the Contractor’s fee shall be 15 percent;
	b. for costs incurred under Paragraph 11.01.A.3, the Contractor’s fee shall be five percent;
	c. where one or more tiers of subcontracts are on the basis of Cost of the Work plus a fee and no fixed fee is agreed upon, the intent of Paragraphs 12.01.C.2.a and 12.01.C.2.b is that the Subcontractor who actually performs the Work, at whatever tier...
	d. no fee shall be payable on the basis of costs itemized under Paragraphs 11.01.A.4, 11.01.A.5, and 11.01.B;
	e. the amount of credit to be allowed by Contractor to Owner for any change which results in a net decrease in cost will be the amount of the actual net decrease in cost plus a deduction in Contractor’s fee by an amount equal to five percent of such n...
	f. when both additions and credits are involved in any one change, the adjustment in Contractor’s fee shall be computed on the basis of the net change in accordance with Paragraphs 12.01.C.2.a through 12.01.C.2.e, inclusive.



	12.02 Change of Contract Times
	A. The Contract Times may only be changed by a Change Order. Any Claim for an adjustment in the Contract Times shall be based on written notice submitted by the party making the Claim to the Engineer and the other party to the Contract in accordance w...
	B. Any adjustment of the Contract Times covered by a Change Order or any Claim for an adjustment in the Contract Times will be determined in accordance with the provisions of this Article 12.

	12.03 Delays
	A. Where Contractor is prevented from completing any part of the Work within the Contract Times due to delay beyond the control of Contractor, the Contract Times will be extended in an amount equal to the time lost due to such delay if a Claim is made...
	B. If Owner, Engineer, or other contractors or utility owners performing other work for Owner as contemplated by Article 7, or anyone for whom Owner is responsible, delays, disrupts, or interferes with the performance or progress of the Work, then Con...
	C. If Contractor is delayed in the performance or progress of the Work by fire, flood, epidemic, abnormal weather conditions, acts of God, acts or failures to act of utility owners not under the control of Owner, or other causes not the fault of and b...
	D. Owner, Engineer, and their officers, directors, members, partners, employees, agents, consultants, or subcontractors shall not be liable to Contractor for any claims, costs, losses, or damages (including but not limited to all fees and charges of e...
	E. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delays within the control of Contractor. Delays attributable to and within the control of a Subcontractor or Supplier shall be deemed to be delays within the ...


	Article 13 –  Tests and Inspections; Correction, Removal or Acceptance of Defective Work
	13.01 Notice of Defects
	A. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be given to Contractor. Defective Work may be rejected, corrected, or accepted as provided in this Article 13.

	13.02 Access to Work
	A. Owner, Engineer, their consultants and other representatives and personnel of Owner, independent testing laboratories, and governmental agencies with jurisdictional interests will have access to the Site and the Work at reasonable times for their o...

	13.03 Tests and Inspections
	A. Contractor shall give Engineer timely notice of readiness of the Work for all required inspections, tests, or approvals and shall cooperate with inspection and testing personnel to facilitate required inspections or tests.
	B. Owner shall employ and pay for the services of an independent testing laboratory to perform all inspections, tests, or approvals required by the Contract Documents except:
	1. for inspections, tests, or approvals covered by Paragraphs 13.03.C and 13.03.D below;
	2. that costs incurred in connection with tests or inspections conducted pursuant to Paragraph 13.04.B shall be paid as provided in Paragraph 13.04.C; and
	3. as otherwise specifically provided in the Contract Documents.

	C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof) specifically to be inspected, tested, or approved by an employee or other representative of such public body, Contractor shall assume full responsibili...
	D. Contractor shall be responsible for arranging and obtaining and shall pay all costs in connection with any inspections, tests, or approvals required for Owner’s and Engineer’s acceptance of materials or equipment to be incorporated in the Work; or ...
	E. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by Contractor without written concurrence of Engineer, Contractor shall, if requested by Engineer, uncover such Work for observation.
	F. Uncovering Work as provided in Paragraph 13.03.E shall be at Contractor’s expense unless Contractor has given Engineer timely notice of Contractor’s intention to cover the same and Engineer has not acted with reasonable promptness in response to su...

	13.04 Uncovering Work
	A. If any Work is covered contrary to the written request of Engineer, it must, if requested by Engineer, be uncovered for Engineer’s observation and replaced at Contractor’s expense.
	B. If Engineer considers it necessary or advisable that covered Work be observed by Engineer or inspected or tested by others, Contractor, at Engineer’s request, shall uncover, expose, or otherwise make available for observation, inspection, or testin...
	C. If it is found that the uncovered Work is defective, Contractor shall pay all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitr...
	D. If the uncovered Work is not found to be defective, Contractor shall be allowed an increase in the Contract Price or an extension of the Contract Times, or both, directly attributable to such uncovering, exposure, observation, inspection, testing, ...

	13.05 Owner May Stop the Work
	A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable materials or equipment, or fails to perform the Work in such a way that the completed Work will conform to the Contract Documents, Owner may order Contra...

	13.06 Correction or Removal of Defective Work
	A. Promptly after receipt of written notice, Contractor shall correct all defective Work, whether or not fabricated, installed, or completed, or, if the Work has been rejected by Engineer, remove it from the Project and replace it with Work that is no...
	B. When correcting defective Work under the terms of this Paragraph 13.06 or Paragraph 13.07, Contractor shall take no action that would void or otherwise impair Owner’s special warranty and guarantee, if any, on said Work.

	13.07 Correction Period
	A. If within one year after the date of Substantial Completion (or such longer period of time as may be prescribed by the terms of any applicable special guarantee required by the Contract Documents) or by any specific provision of the Contract Docume...
	1. repair such defective land or areas; or
	2. correct such defective Work; or
	3. if the defective Work has been rejected by Owner, remove it from the Project and replace it with Work that is not defective, and
	4. satisfactorily correct or repair or remove and replace any damage to other Work, to the work of others or other land or areas resulting therefrom.

	B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or in an emergency where delay would cause serious risk of loss or damage, Owner may have the defective Work corrected or repaired or may have the rejected Work ...
	C. In special circumstances where a particular item of equipment is placed in continuous service before Substantial Completion of all the Work, the correction period for that item may start to run from an earlier date if so provided in the Specificati...
	D. Where defective Work (and damage to other Work resulting therefrom) has been corrected or removed and replaced under this Paragraph 13.07, the correction period hereunder with respect to such Work will be extended for an additional period of one ye...
	E. Contractor’s obligations under this Paragraph 13.07 are in addition to any other obligation or warranty. The provisions of this Paragraph 13.07 shall not be construed as a substitute for, or a waiver of, the provisions of any applicable statute of ...

	13.08 Acceptance of Defective Work
	A. If, instead of requiring correction or removal and replacement of defective Work, Owner (and, prior to Engineer’s recommendation of final payment, Engineer) prefers to accept it, Owner may do so. Contractor shall pay all claims, costs, losses, and ...

	13.09 Owner May Correct Defective Work
	A. If Contractor fails within a reasonable time after written notice from Engineer to correct defective Work, or to remove and replace rejected Work as required by Engineer in accordance with Paragraph 13.06.A, or if Contractor fails to perform the Wo...
	B. In exercising the rights and remedies under this Paragraph 13.09, Owner shall proceed expeditiously. In connection with such corrective or remedial action, Owner may exclude Contractor from all or part of the Site, take possession of all or part of...
	C. All claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) incurred or sustained by Owner in...
	D. Contractor shall not be allowed an extension of the Contract Times because of any delay in the performance of the Work attributable to the exercise by Owner of Owner’s rights and remedies under this Paragraph 13.09.


	Article 14 –  Payments to Contractor and Completion
	14.01 Schedule of Values
	A. The Schedule of Values established as provided in Paragraph 2.07.A will serve as the basis for progress payments and will be incorporated into a form of Application for Payment acceptable to Engineer. Progress payments on account of Unit Price Work...

	14.02 Progress Payments
	A. Applications for Payments:
	1. At least 20 days before the date established in the Agreement for each progress payment (but not more often than once a month), Contractor shall submit to Engineer for review an Application for Payment filled out and signed by Contractor covering t...
	2. Beginning with the second Application for Payment, each Application shall include an affidavit of Contractor stating that all previous progress payments received on account of the Work have been applied on account to discharge Contractor’s legitima...
	3. The amount of retainage with respect to progress payments will be as stipulated in the Agreement.

	B. Review of Applications:
	1. Engineer will, within 10 days after receipt of each Application for Payment, either indicate in writing a recommendation of payment and present the Application to Owner or return the Application to Contractor indicating in writing Engineer’s reason...
	2. Engineer’s recommendation of any payment requested in an Application for Payment will constitute a representation by Engineer to Owner, based on Engineer’s observations of the executed Work as an experienced and qualified design professional, and o...
	a. the Work has progressed to the point indicated;
	b. the quality of the Work is generally in accordance with the Contract Documents (subject to an evaluation of the Work as a functioning whole prior to or upon Substantial Completion, the results of any subsequent tests called for in the Contract Docu...
	c. the conditions precedent to Contractor’s being entitled to such payment appear to have been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

	3. By recommending any such payment Engineer will not thereby be deemed to have represented that:
	a. inspections made to check the quality or the quantity of the Work as it has been performed have been exhaustive, extended to every aspect of the Work in progress, or involved detailed inspections of the Work beyond the responsibilities specifically...
	b. there may not be other matters or issues between the parties that might entitle Contractor to be paid additionally by Owner or entitle Owner to withhold payment to Contractor.

	4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending payments nor Engineer’s recommendation of any payment, including final payment, will impose responsibility on Engineer:
	a. to supervise, direct, or control the Work, or
	b. for the means, methods, techniques, sequences, or procedures of construction, or the safety precautions and programs incident thereto, or
	c. for Contractor’s failure to comply with Laws and Regulations applicable to Contractor’s performance of the Work, or
	d. to make any examination to ascertain how or for what purposes Contractor has used the moneys paid on account of the Contract Price, or
	e. to determine that title to any of the Work, materials, or equipment has passed to Owner free and clear of any Liens.

	5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s opinion, it would be incorrect to make the representations to Owner stated in Paragraph 14.02.B.2. Engineer may also refuse to recommend any such payment or, be...
	a. the Work is defective, or completed Work has been damaged, requiring correction or replacement;
	b. the Contract Price has been reduced by Change Orders;
	c. Owner has been required to correct defective Work or complete Work in accordance with Paragraph 13.09; or
	d. Engineer has actual knowledge of the occurrence of any of the events enumerated in Paragraph 15.02.A.


	C. Payment Becomes Due:
	1. Ten days after presentation of the Application for Payment to Owner with Engineer’s recommendation, the amount recommended will (subject to the provisions of Paragraph 14.02.D) become due, and when due will be paid by Owner to Contractor.

	D. Reduction in Payment:
	1. Owner may refuse to make payment of the full amount recommended by Engineer because:
	a. claims have been made against Owner on account of Contractor’s performance or furnishing of the Work;
	b. Liens have been filed in connection with the Work, except where Contractor has delivered a specific bond satisfactory to Owner to secure the satisfaction and discharge of such Liens;
	c. there are other items entitling Owner to a set-off against the amount recommended; or
	d. Owner has actual knowledge of the occurrence of any of the events enumerated in Paragraphs 14.02.B.5.a through 14.02.B.5.c or Paragraph 15.02.A.

	2. If Owner refuses to make payment of the full amount recommended by Engineer, Owner will give Contractor immediate written notice (with a copy to Engineer) stating the reasons for such action and promptly pay Contractor any amount remaining after de...
	3. Upon a subsequent determination that Owner’s refusal of payment was not justified, the amount wrongfully withheld shall be treated as an amount due as determined by Paragraph 14.02.C.1 and subject to interest as provided in the Agreement.


	14.03 Contractor’s Warranty of Title
	A. Contractor warrants and guarantees that title to all Work, materials, and equipment covered by any Application for Payment, whether incorporated in the Project or not, will pass to Owner no later than the time of payment free and clear of all Liens.

	14.04 Substantial Completion
	A. When Contractor considers the entire Work ready for its intended use Contractor shall notify Owner and Engineer in writing that the entire Work is substantially complete (except for items specifically listed by Contractor as incomplete) and request...
	B. Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an inspection of the Work to determine the status of completion. If Engineer does not consider the Work substantially complete, Engineer will notify Contractor in ...
	C. If Engineer considers the Work substantially complete, Engineer will deliver to Owner a tentative certificate of Substantial Completion which shall fix the date of Substantial Completion. There shall be attached to the certificate a tentative list ...
	D. At the time of delivery of the tentative certificate of Substantial Completion, Engineer will deliver to Owner and Contractor a written recommendation as to division of responsibilities pending final payment between Owner and Contractor with respec...
	E. Owner shall have the right to exclude Contractor from the Site after the date of Substantial Completion subject to allowing Contractor reasonable access to remove its property and complete or correct items on the tentative list.

	14.05 Partial Utilization
	A. Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially completed part of the Work which has specifically been identified in the Contract Documents, or which Owner, Engineer, and Contractor agree constitutes a sep...
	1. Owner at any time may request Contractor in writing to permit Owner to use or occupy any such part of the Work which Owner believes to be ready for its intended use and substantially complete. If and when Contractor agrees that such part of the Wor...
	2. Contractor at any time may notify Owner and Engineer in writing that Contractor considers any such part of the Work ready for its intended use and substantially complete and request Engineer to issue a certificate of Substantial Completion for that...
	3. Within a reasonable time after either such request, Owner, Contractor, and Engineer shall make an inspection of that part of the Work to determine its status of completion. If Engineer does not consider that part of the Work to be substantially com...
	4. No use or occupancy or separate operation of part of the Work may occur prior to compliance with the requirements of Paragraph 5.10 regarding property insurance.


	14.06 Final Inspection
	A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is complete, Engineer will promptly make a final inspection with Owner and Contractor and will notify Contractor in writing of all particulars in which this inspe...

	14.07 Final Payment
	A. Application for Payment:
	1. After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections identified during the final inspection and has delivered, in accordance with the Contract Documents, all maintenance and operating instructions, schedules, g...
	2. The final Application for Payment shall be accompanied (except as previously delivered) by:
	a. all documentation called for in the Contract Documents, including but not limited to the evidence of insurance required by Paragraph 5.04.B.6;
	b. consent of the surety, if any, to final payment;
	c. a list of all Claims against Owner that Contractor believes are unsettled; and
	d. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien rights arising out of or Liens filed in connection with the Work.

	3. In lieu of the releases or waivers of Liens specified in Paragraph 14.07.A.2 and as approved by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor that:  (i) the releases and receipts include all labor, servic...

	B. Engineer’s Review of Application and Acceptance:
	1. If, on the basis of Engineer’s observation of the Work during construction and final inspection, and Engineer’s review of the final Application for Payment and accompanying documentation as required by the Contract Documents, Engineer is satisfied ...

	C. Payment Becomes Due:
	1. Thirty days after the presentation to Owner of the Application for Payment and accompanying documentation, the amount recommended by Engineer, less any sum Owner is entitled to set off against Engineer’s recommendation, including but not limited to...


	14.08 Final Completion Delayed
	A. If, through no fault of Contractor, final completion of the Work is significantly delayed, and if Engineer so confirms, Owner shall, upon receipt of Contractor’s final Application for Payment (for Work fully completed and accepted) and recommendati...

	14.09 Waiver of Claims
	A. The making and acceptance of final payment will constitute:
	1. a waiver of all Claims by Owner against Contractor, except Claims arising from unsettled Liens, from defective Work appearing after final inspection pursuant to Paragraph 14.06, from failure to comply with the Contract Documents or the terms of any...
	2. a waiver of all Claims by Contractor against Owner other than those previously made in accordance with the requirements herein and expressly acknowledged by Owner in writing as still unsettled.



	Article 15 –  Suspension of Work and Termination
	15.01 Owner May Suspend Work
	A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period of not more than 90 consecutive days by notice in writing to Contractor and Engineer which will fix the date on which Work will be resumed. Contractor sha...

	15.02 Owner May Terminate for Cause
	A. The occurrence of any one or more of the following events will justify termination for cause:
	1. Contractor’s persistent failure to perform the Work in accordance with the Contract Documents (including, but not limited to, failure to supply sufficient skilled workers or suitable materials or equipment or failure to adhere to the Progress Sched...
	2. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction;
	3. Contractor’s repeated disregard of the authority of Engineer; or
	4. Contractor’s violation in any substantial way of any provisions of the Contract Documents.

	B. If one or more of the events identified in Paragraph 15.02.A occur, Owner may, after giving Contractor (and surety) seven days written notice of its intent to terminate the services of Contractor:
	1. exclude Contractor from the Site, and take possession of the Work and of all Contractor’s tools, appliances, construction equipment, and machinery at the Site, and use the same to the full extent they could be used by Contractor (without liability ...
	2. incorporate in the Work all materials and equipment stored at the Site or for which Owner has paid Contractor but which are stored elsewhere; and
	3. complete the Work as Owner may deem expedient.

	C. If Owner proceeds as provided in Paragraph 15.02.B, Contractor shall not be entitled to receive any further payment until the Work is completed. If the unpaid balance of the Contract Price exceeds all claims, costs, losses, and damages (including b...
	D. Notwithstanding Paragraphs 15.02.B and 15.02.C, Contractor’s services will not be terminated if Contractor begins within seven days of receipt of notice of intent to terminate to correct its failure to perform and proceeds diligently to cure such f...
	E. Where Contractor’s services have been so terminated by Owner, the termination will not affect any rights or remedies of Owner against Contractor then existing or which may thereafter accrue. Any retention or payment of moneys due Contractor by Owne...
	F. If and to the extent that Contractor has provided a performance bond under the provisions of Paragraph 5.01.A, the termination procedures of that bond shall supersede the provisions of Paragraphs 15.02.B and 15.02.C.

	15.03 Owner May Terminate For Convenience
	A. Upon seven days written notice to Contractor and Engineer, Owner may, without cause and without prejudice to any other right or remedy of Owner, terminate the Contract. In such case, Contractor shall be paid for (without duplication of any items):
	1. completed and acceptable Work executed in accordance with the Contract Documents prior to the effective date of termination, including fair and reasonable sums for overhead and profit on such Work;
	2. expenses sustained prior to the effective date of termination in performing services and furnishing labor, materials, or equipment as required by the Contract Documents in connection with uncompleted Work, plus fair and reasonable sums for overhead...
	3. all claims, costs, losses, and damages (including but not limited to all fees and charges of engineers, architects, attorneys, and other professionals and all court or arbitration or other dispute resolution costs) incurred in settlement of termina...
	4. reasonable expenses directly attributable to termination.

	B. Contractor shall not be paid on account of loss of anticipated profits or revenue or other economic loss arising out of or resulting from such termination.

	15.04 Contractor May Stop Work or Terminate
	A. If, through no act or fault of Contractor, (i) the Work is suspended for more than 90 consecutive days by Owner or under an order of court or other public authority, or (ii) Engineer fails to act on any Application for Payment within 30 days after ...
	B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if Engineer has failed to act on an Application for Payment within 30 days after it is submitted, or Owner has failed for 30 days to pay Contractor any sum fina...


	Article 16 –  Dispute Resolution
	16.01 Methods and Procedures
	A. Either Owner or Contractor may request mediation of any Claim submitted to Engineer for a decision under Paragraph 10.05 before such decision becomes final and binding. The mediation will be governed by the Construction Industry Mediation Rules of ...
	B. Owner and Contractor shall participate in the mediation process in good faith. The process shall be concluded within 60 days of filing of the request. The date of termination of the mediation shall be determined by application of the mediation rule...
	C. If the Claim is not resolved by mediation, Engineer’s action under Paragraph 10.05.C or a denial pursuant to Paragraphs 10.05.C.3 or 10.05.D shall become final and binding 30 days after termination of the mediation unless, within that time period, ...
	1. elects in writing to invoke any dispute resolution process provided for in the Supplementary Conditions; or
	2. agrees with the other party to submit the Claim to another dispute resolution process; or
	3. gives written notice to the other party of the intent to submit the Claim to a court of competent jurisdiction.



	Article 17 –  Miscellaneous
	17.01 Giving Notice
	A. Whenever any provision of the Contract Documents requires the giving of written notice, it will be deemed to have been validly given if:
	1. delivered in person to the individual or to a member of the firm or to an officer of the corporation for whom it is intended; or
	2. delivered at or sent by registered or certified mail, postage prepaid, to the last business address known to the giver of the notice.


	17.02 Computation of Times
	A. When any period of time is referred to in the Contract Documents by days, it will be computed to exclude the first and include the last day of such period. If the last day of any such period falls on a Saturday or Sunday or on a day made a legal ho...

	17.03 Cumulative Remedies
	A. The duties and obligations imposed by these General Conditions and the rights and remedies available hereunder to the parties hereto are in addition to, and are not to be construed in any way as a limitation of, any rights and remedies available to...

	17.04 Survival of Obligations
	A. All representations, indemnifications, warranties, and guarantees made in, required by, or given in accordance with the Contract Documents, as well as all continuing obligations indicated in the Contract Documents, will survive final payment, compl...

	17.05 Controlling Law
	A. This Contract is to be governed by the law of the state in which the Project is located.

	17.06 Headings
	A. Article and paragraph headings are inserted for convenience only and do not constitute parts of these General Conditions.
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