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EXHIBIT 2

City of Gautier 21 March 2014
Attn: Economic Development/Planning Department
Gautier, MS 39553

To Whom It May Concern,

1. Reference, Public Hearing Application for Change in Zoning District, attachment 2, dated 2
January 2014 (GPC-14-01-RZ).

2. This letter transmits an addendum to reference 1 (attached). \ E @ E n V E -

Respectfully submitted,

| 'ﬁ% T B

" william R
704 Homestead Blvd, Gautier, MS 39553
H: 228-205-2228
C: 703-336-7204
finnicumw(@aol.com

MAR 2 1 2014
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EXHIBIT 2

ADDENDUM
Attachment 2
Application for Public Hearing
Dated 2 January 2014
Comprehensive Rezoning of Homestead Boulevard

GPC 14-01-RZ

The following points are submitted for additional consideration:

R-1 zoning (low density single-family residential) for properties/parcels adjacent
to Homestead Boulevard is a mistake. These properties have exceeded one
acre parcels since Gautier incorporation and initial development and presently
satisfy the minimum criteria for R-E zoning (Residential Estate or very low
density single-family residential). The Gautier Unified Development Ordinance
(UDQ) specifies that it was formulated and designed to implement the
Comprehensive Plan. Article V of the UDOQO specifies that zoning district
purposes are to be achieved in accordance with the Comprehensive Plan. The
Comprehensive Plan recognizes the problem wherein R-1 zoning exists in estate
type areas, allowing undesirable development in those areas. [t then states, in
Table 27, that estate zoning districts should be created and re-zoned to protect
those areas. This action is listed as short term and ongoing. Short term is
defined as within 3 years. The Future Land Use map shows us that Gautier did
indeed identify the Homestead Boulevard area as R-E, however the city has not
yet taken the action necessary to rezone as outlined in the Comprehensive Plan.

A specified intent in the UDO is that R-E districts should be maintained without
intrusive uses so as to minimize the impact of additional traffic or noise. Currently
we have 20 homes in the area identified as R-E in the Comprehensive Plan.
These homes sit on approximately 55 upland acres (marsh acreage not
considered). Averaging two cars per househoid, that's 40 cars traveling up and
down Homestead Boulevard. Presently, there is approximately 45 undeveloped
upland acres on the south side of Homestead Boulevard. Assuming only 85% of
that acreage is developed in accordance with or exceeding the existing R-1
zoning criteria (e.g., one-half acre parcels), we can expect an increase of about
145 cars moving on Homestead Boulevard, not including visitors. That's a 360%
increase in the traffic we have now. One must aiso consider lawn mowers, leaf
blowers and all the various sources of additional noise in a neighborhood.
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We understand there are presently no R-E zoned districts in Gautier. However,
given that the properties on Homestead Blvd meet the minimum R-E zoning
criteria, we believe an argument can be made that the existing R-1 zoning for the
Homestead Boulevard area is a mistake. Furthermore, and 1AW the UDO, we
believe a zoning mistake is sufficient grounds to approve our application for
comprehensive rezoning of Homestead Boulevard for Residential Estate (R-E)
development in accordance the Comprehensive Plan.
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EXHIBIT B
Existing Zoning Map

City Of Gautier /L—""}

Economic Development/Planning
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EXHIBIT C
Existing Land Use Map

City Of Gautier
Economic Development/Planning
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EXHIBIT D
Future Land Use Map

City Of Gautier
Economic Development/Planning
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EXHIBIT E

Chandra Nicholson

B SRR RN TR
From: Chandra Nicholson <cnicholson@gautier-ms.gov>
Sent: Monday, March 03, 2014 3:37 PM
To: Wiltiam Finnicum (finnicumw@aol.com); bobby.h@heinrichassociates.net
Cc: 'Wilbur Dees' (wgdees@bellsouth.net); rsgill@rsgill-lawfirm.com; Samantha Abell;

Rachael Honea (rhonea@gautier-ms.gov); Aron Chesney; Josh Danos
(JDanos@dwwattorneys.com)
Subject: FW: Gautier Planning Commission Agenda Items March 6

Dear Applicants,

All new business items will need to be tabled until the next Planning Commission meeting on April
3. Please refer to the e-mail below for further explanation.

The New Business items include the Homestead Rezoning, Martin Bluff Road Rezoning, and the
Sandhill RV Park Major Development Order.

| am sorry for any inconvenience this may cause. Thank you in advance for your patience, Chandra

From: Samantha Abell [ mailto:sabell@gautier-ms.qov]

Sent: Monday, March 03, 2014 3:12 PM

To: cnicholson@gautier-ms.gov

Cc: Josh Danos; 'Adam Colledge'; Casey Vaughan; 'Gordon Gollott'; 'Hurley Ray Guillotte’; 'Johnny Jones'; ‘Mary Martin';
Rusty Anderson

Subject: planning commission agenda items

Chandra,

| have spoken with legal counsel at Dogan & Wilkinsen. In light of changing attorneys from Charlie McVea to Josh Danos
and the imminent need to bring Josh up to speed on several items with looming deadline, we have agreed that
unfortunately new business items will need to be tabled one month for the Gautier Planning Commission. With the
departure of the Planning Technician, the GPC will understand the need. However, please forward this email to all new
business applicants including Mr, Finnicum as representative to Homestead Boulevard residents. Please inform Mr.
Finnicum that the rezoning application will be on next month’s agenda. In discussions with Josh, the tabling for a month
will not benefit or harm the rezoning request. But it will give legal counsel epportunity to transition planning
commission items as well as other departments.

Thank you.

Samantha D. Abell

City Manager

City of Gautier, MS

(0) 228.497.8017 | www.gautier-ms.gov
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Chandra Nicholson
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From: Chandra Nicholson <cnicholson@gautier-ms.gov>

Sent: Monday, March 03, 2014 3:59 PM

To: Charlie McVea; 'David Wooten'; 'David Wooten (E-mail)'; Greg Spanier; James Torrey;
Jimmy Green; Larry Dailey; Sandra Walters (sandrasmithwalters@gmail.com)

Cc: Samantha Abell; Josh Danos (JDanos@dwwattorneys.com)

Subject: FW: Dees Objection and Opposition to Finnicum Rezoning Application/Request

Attachments: Ltr to City of Gautier Planning Commission, Mayor and City Councel with Objection and

Opposition to Application for Zoning Change dated 2.28.14.pdf

The attorney for Wilbur Dees asked me to forward this e-mail/letter on to the Planning Commissioners
with regards to the Homestead Rezoning case. The letter will be included in the Planning
Commission packet.

Thanks, Chandra

From: Alicia Bond [mailto:ambgill@gmail.com)]

Sent: Friday, February 28, 2014 4:19 PM

To: Josh Danos; cnicholson@gautier-ms.gey; FinnicumW@aol.com

Cc: rsgill@rsgill-lawfirm.com; Austin Clark

Subject: Dees Objection and Opposition to Finnicum Rezoning Application/Request

Good Afternoon Josh and Chandra:

Attached please find a copy of Mr. Gill's letter on behalf of Mr. Wilbur Dees, Trustee of the Dora Virginia Dees
Irrevocable Trust, property owner in response and opposition to Mr. William R. Finnicum’s application and request for
rezoning. Mr. Gill and Mr. Dees politely ask that this letter, exhibits and courtesy copies of case law be provided to the
Planning Commission as soon as possible in advance of next week’s meeting. Please note, case law to follow in second
email due to size restrictions.

Additionally, we respectfully request that the City provide our office with any correspondence, study, or
recommendation(s) with respect to Mr. Dees preliminary plat application and the rezoning request prior to the
meeting,

We appreciate your assistance in this matter. Should you have any questions, please do not hesitate to call Rusty to
speak with him directly,

Thank you,

Alicia Bond, Law Clerk
RUSSELL S. GILL, PLLC

638 Howard Avenue

Biloxi, MS 39530

Tel: {228) 4320007

Fax: (228) 4320025

Email: AMBGill1@gmail.com
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ATTENTION: Please note my email address will be changing in the coming weeks. | will note
the change here when my account is upgraded.

Confidentiality Notice:

The information contained In this electronic message, including any and alt attachments, is legally privileged and confidential information
intended only for the use of the individual(s) or entity named herein. If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this email is strictly prohibited. If you have received this email in error, please

immediately notify Russell S. Gill, P.L.L.C. by telephone and return the original message to us at the address above via the U.5. Postal
Service, Thank you.
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RUSSELL S. GILL, P.L.L.C.
ATTORNEYS AT LAW
638 Howard Avenue
Biloxi, Mississippi 39330 N
Telephone (228) 432-0007  Fax (228) 432-0023 Legal Assistants:

. . \ Rhonda Charles
rsgill@rseibl-lawfirm.com
5 O 5 Ruth Sneil

. Carly Vandawalker
Russers. S, Giep

AUSTIN CLARK Marilya H. David
of Counsel

February 28, 2014 e Donatd P. Sigalas
S . M\\\E of Counsel
SENT VIA EMAIL AND FAX TO (228) 762 - 3223 *ﬁ’fg&g%k vy,
e e | i
Josh Danos, Esquire % \:j;,,( 2
City Attorney, City of Gautier A

Dogan & Wilkinson, PLLC
P.0. Box 1618

Pascagoula, MS 393567
JDanos@dwwatiorneys.com

Chandra Nicholson, P.I:.

Director of Economic Development & Planning
City of Gautier, MS

3330 Highway 90

Gautier, MS 39553
CNicholson/@Gautier-MS. ooy

City of Gautier, MS
Plauning Commission

City of Gautier, MS
Mayor & City Council

RE:  Objection and Opposition to Application for Approval of Zoning Map
Change (Rezoning)/Change in Zoning District for All Propertics Adjacent to
Homestead Boulevard filed by William R, Finnicum on January 2, 2014

Dear City of Gautier Planning Commission, Mayor and City Council:

I represent Mr. Wilbur Dees, Trustee of the Dora Virginia Dees Irrevocable Trust,
property owner of approximately eighty (80.3) actes (hereinalter the “property™), more or less,
adjacent to Homestead Road, Gautier, Jackson County, Mississippi. The purpose of this letter is
to object to the application for rezoning (change in zoning district) filed by the
applicant/petitioner Willtam R. Finnicum as all procedures and provision for a public hearing on
rezoning (zoning map change) have not been met. Without waiving said objection or any
objection as to noticc or otherwise, Mr, Dees seeks (o speak against Mr. Finnicum’s rezoning
request and respectfully vequests that the Planning Commission does not recommend and City
Council disapproves the zoning change request, as follows:
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Background & History

On 15 November 2013, Mr. Wilbur Dees, as Trustee for the Dora Virginia Dees
Irrevocable Trust, filed an Application for Subdivision Preliminary Plat & Final Plat Approval
(GPC Case #13-28-SD) secking to develop a portion of the property on Homestead Boulevard.
Upon information and belief, the Economic Development Director for the City of Gautier, or her
designee, as part of the general duties, mailed notices to all property owners to provide
information regarding Mr. Dees’ request. On 16 December 2013, in response to Mr. Dees
request, Mr. William R. Finnicum and “Concerned citizens of Gautier and residents of
Homestead Boulevard™ requested action by the City of Gautier to rezone all properties adjacent
to Homestead Boulevard in Gautier from R-1 to R-E in a Homestead Boulevard Rezoning
Application Project Narrative (hetcinafter referred to as “Project Narrative™). Tn the Project
Narrative, the property owners do not oppose or object to Mr. Dees request. Rather, they
specifically welcome further subdivision and admit that Mr. Dees proposed plat for the
Homestead Boulevard Subdivision is legally sufficient in accordance with the existing R-1
zoning regulations as outlined in the Unified Development Ordinance of the City of Gautier.

Subsequently, on 2 January 2014, Mr. Finnicum as applicant filed a “Public Hearing
Application” to be heard by the Gautier Planning Commission to request a “Change in Zoning
District” to which he attached the aforementioned two-page Project Narrative (hereinafter
referred to collectively as “Rezoning Application™). Mr. Finnicum’s cover letier dated 2 January
2014 attached to the Public Hearing Application stated “to consider property owner’s request to
rezone properties adjacent to Homestead Boulevard” from R-1 to R-E. Mr. Finnicum paid the
processing fee by a personal check for $300.00. Neither the Public Hearing Application nor M.
Finnicum’s cover letter made any request of “Comprehensive Rezoning.”

Mr. Dees preliminary plat approval and request for development of land in R-1
Homestead Boulevard (“Dees Landing™) was first on the agenda as “New Business” for the
December 5" Gautier Planning Commission meeting. The matter was tabled for the benefit of
the City until the Fehruary 6™ Planning Commission Meeting. The Planning Commission again
tabled Dees Landing until March 6™, Mr. Dees application request is still pending,

On Sunday, 16 February 2014, Public Notice of “Comprehensive Zoning Change GPC
#14-01-RZ” was posted in the newspaper to advertise that the Planning Commission for the City
of Gautier will hold a public hearing on 6 Maich 2014 to consider the “citizen-initiated
comprehensive rezoning of properties.” However, according to the Fconomic Development
Director for the City of Gautier, no notification letters were mailed to adjacent property owners.
Mr. Dees contends that the Finnicum’s rczoning request is not a “Comprehensive Zoning
Change,” as will be explained in this objection.

Historically, all property adjacent to Homestead Boulevard has been and is currently
zoned R-1, as evidenced by the City of Gautier Official Zoning Map attached hercto as Exhibit
A (as also shown on 2030 Comprehensive Plan: Map 10: Existing Zoning, attached hereto as
Exhibit B). In the Code of Ordinances, City of Gautier, MS (1988), Section 1 established an
official zoning map and provided districts but did not include any reference to an R-E, only R-1.
Currently, therc are no propertics shown on the Official Zoning District Map zoned R-E.
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The Gautier Comprehensive Plan 2030, by its own admission, is “advisory onty” and
does not guarantee any zouning changes: this documecnt is not law or binding. Gautier
Comprehensive Plan 2030, City of Gautier Planning Commission (2009), cover page.

Procedure: Zoning Map Change (Rezoning) v. Comprehensive Rezoning

The Rezoning Application filed by Mr. Finnicum does not qualify as a Cemprehensive
Rezoning but rather as a Zoning Map Change (Rezoning). Furthermore, the proper procedures
and provision for a public hearing on rezoning have not been met. Pursuant to Section 4.15 of
the Unified Development Ordinance of the City of Gautier, Mississippt (hereinafier “UDQ™), a
Zoning Map Change involves the rezoning of property from one zoning classification to
another or the extension of existing zoning district boundaries on the Ofticial Zoning Map.
Unified Development Ordinance of the City of Gautier, Mississippi (2013), page 94. A zoning
map change may be initiated by a property owner or agent of (he property owner provided that:
(A) said property has not been denied a previous request for the same property or portion of
property within the past twelve (12) months; AND (B) al! procedures and provision for a public
hearing have been met. fd  An application for a Zoning Map Change (rezoning) may be filed on
the “Public Hearing Application” available from the Fconomic Development/Planning
Department and shall contain certain information aitached to it. fd Additionally, in accordance
with Section 4.14 of the UDO, such an application for Approval of Zoning Map Change
(Rezoning) requires: a public hearing before the Planning Commission and approval by the City
Council, advertised in the local newspaper in accordance with Mississippi Annetated Code of
1972, AND Notification by Mail for certain actions which are not a Comprehensive Rezoning,
Id. at Section 4.14, pages 90-92.

Pursuant fo Section 4.16 of the UDO, Comprehensive Zoning may be initiated by
property owners of twenty-five (25) contiguous parcels of land, the owner(s) of ten (10) acres of
contiguous land, a recognized association which includes the property involved andfor the
Economic Development Director in consultation with the properly owners affected, Id ar
Section 4,16, page 95. Mr. Finnicum requests a public hearing “to consider property owner’s
request to rezone;” he does not request “Comprehensive Rezoning,” Notwithstanding, Mr.
Finnicwn’s Public Hearing Application does not qualify for “Comprehensive Rezoning” as he
docs not fall within the ordinance as to who may initiate such a request.

In his Rezoning Application, Mr. Finmicum initiated a zoning map change (rezoning) by
filing a “Public Hearing Application” marked “Change in Zoning Distriet” with the “required
attachments” seeking to rezone property from one zoning classification to another. Such
application would be consistent with Section 4.15.2 of the UDO pertaining to Zoning Map
Change. The application was made by Mr. Finnicum as applicant and property owner,
According fto his Jetter attached to the public hearing application, Mr. Finnicum’s “property
owner’s request to rezone” is made on behalf of himself as an individual property owner (and not
on behalf of any other property owners) as evidenced by the fact he paid the processing fee by
“personal check for $300.00.” Both the application and letter are signed by Mr. Finnicum (not
acting as agent for any other property owner or association, ete.) and not by any other property
owners. There is no indication that a recognized association and/or the Econonic Development
Director with the property owners affected are involved in initiating this rezoning request.
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As established above, Mr. Finnicum’s Public Hearing Application is a request for
Zoning Map Change (Rezoning) on the Official Zoning Map which does not qualify for
“Comprehensive Rezoning,” as suggested by the City’s Economic Development Director.! As
such, rezoning notification letters should have been mailed to adjacent property owners as the
ordinance requires notification by first class mail to all property owners within 500 feet from the
property under consideration for Rezoning, not less than fifteen (15) days prior to the hearing
pursuant to Article IV General Procedures of the UDO. Id at 92. Therefore, the ordinance
requires, and all affected property owners, including Mr. Dees, arc entitled to mailed notice
before a Public Hearing to rezone property adjacent to Homestead Boulevard is considered.

Mr. Dees hereby objects to rezoning of his property without proper, timcly, and due
notice after publication, a fair hearing, full opportunity to be heard and due process of law, as
provided in the Mississippi Annotated Code of 1972, As Amended, and in accordance with ail
applicable Federal, State and Local laws. Mississippi Code Annotated § 17-1-1 7(1972).

urden of Proof: Clear and Convincing Fvidence

fmie

Mississippi Code Annotated Sections 17-1-15 and -17 provide the statutory authority for
establishing and amending zoning ordinances. Jd. Pursuant to Section 4.15.3 of the UDO,
Criteria for Rezoning of Property, the Planming Commission shail not recomnend approval of
a rezoning and the City Council shall not rezone property umless the applicant has proven by
clear and convincing evidence that either (a) there was a mistake in the original zoning, or the
character of the surrounding area has changed to such an extent to justify rezoning AND there is
a public need for additional property to be zoned in accordance with the request. UDO, at page
94,

Grounds or Basis for Rezoning: “Change and Need” or Mistake

There are insufficient grounds or basis for rezoning as the applicant has presented no
evidence fo support such a change. Before the Gautier Planning Commission and City Council
may approve the application for rezoning, Mr. Finnicum has the burden of proving by clear and
convincing evidence either a mistake or a “change and nced.” The law in Mississippi is well-
settled that before a zoning board may reclassify property from onc zone to another, the
applicant must prove either (1) that there was a mistake in the original zoning, or (2)(a) that the
character of the neighborhood has changed to such an extent as to justify reclassification AND
(b) that there was a public need for rezoning. Burdine v. City of Greenville, 755 So. 2d 1154,
1156 (Miss. App. 1999) (citing Board of Aldermen v. Conerly, 509 So.2d 877, 883 {Miss. 1987).
The “change or mistake” rule of municipal zoning, is based on the presumption that the original
zoning is well planned and designed to be permanent, Fondren North Renaissance v. Mayor and
City Council of Jackson, 749 So. 2d 974 (Miss. 1999).

Saction 3.6.2 of the UDQ, states that the Economic Development Director shall, in the event there is a
question concerning any prevision of this Ordinance, require application of the more stringent
provisions wherever the provisions of this ordinance appear to impose conflicting provisions.

4
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In support of Mr. Finnicum’s request to rezone the properties adjacent to Homestead
Boulevard from R-1 Low Density Single-Family Residential fo R-E Residential Estate, the
Project Narrative alleges a threat to the general welfare as property owners of land along
Homestead Boulevard as an attempt to justify rezoning. As further grounds for change in
zoning, the applicant claims a need (o protect the value of homes and viability of the
neighborhood in support for this request for immediate action by the city. Mr. Finnicum presents
no figures regarding the value of his home or homes in the neighborhood. With regards to Mr.
Dees plat approval and subdivision request, therc is also no evidence to substantiate how
development of the property would allegedly depreciate the property in the surrounding area.

There is a presumption that the original and existing zoning R-1 is well planned,
reasonable and for the public good. Board, at page 883. Mr. Finnicum fails to prove by clear
and convincing evidence sufficient grounds or basis to justify rezoning the properties adjacent to
Homestead Boulevard from its current R-1 to R-E. R-E zoned property does not currently exist
in the City of Gautier. There is no evidence in his Rezoning Application of (1) a mistake in the
original zoning or (2) change and need, to justify rezoning. There is no threat to the general
welfare, With the property at issue being at all times zoned R-1, there are insufficient grounds or
bases to justify rezoning, i.e. reclassifying property from its current classification to R-E, as there
has been no change in the land use character of the surrounding area since adoption of the
existing zoning classification. Moreover, there is insufficient evidence or proof that all
propertics and homes adjacent to Homestead Boulevard, and in the area, currently qualify for or
would be consistent with an R-E Residential Estate zoning classification.

Illegal Spot Zoning

Rezoning the R-1 property loeated adjacent to Homestead Boulevard to R-E constitutes
invalid “spot zoning” because, both before and after such a change in re-zoning, the subject
properly does not abut any area zoned R-E, thus creating an “island” of R-E in the midst of R-1
zoned property. Collins v. Mayor and Council of City of Gautier, 38 So. 3d 677 (Miss. App.
2010). According to the Official Zoning Map, there is no property or area currently zoned R-IE
in the City of Gautier, Mr. Dees contends that the proposed zoning change, if approved, would
amount to illegal spot zoning in the neighborhood as it is not in harmony with the Official
Zoning Map and is designed to favor certain land owners at the detriment or expense of others.

Although Mr. Finnicum and residents of Homestead Boulevard claim that they welcome
further subdivision and state that “futurc R-E rezoning for Homestead Boulevard may not impact
the Dees Landing sub development request,” it appears that the only reason or basis for this
request for rezoning is to prevent Mr, Dees [rom developing the property, and deprive him from
reasonable use of the property, In this case, should the City Council choose to rezone the
Homestead Boulevard property this would not only constitute “spot zoning” but it may aiso
constitute a “taking” of property by substantially interfering with and limiting Mr. Dees’
reasonable use and enjoyment of the property. If an applicant wants to rezone property in
Gautier there are proper procedutes and proeesses to go through in order to make changes, but
“spot zoning” is not the right way to do so.

Page 71 of 210




Conchusion

Mr. Dees respectfully prays that the Planning Commission and City Council approve his
proposed Application for Subdivision Preliminary Plat & Final Plat Approval (GPC Case #13-
28-SD) as il is legally sufficient in accordance with existing R-1 zoning regulations and
consistent with the City of Gautier’s Official Zoning Map, the UDO and the Comprehensive
Plan.

For the forcgoing reasons, Mr. Dees further requests that the Planning Commission and
City Council disapprove Mr. Finnicum’s application as it is factually, procedurally and legaily
insufficient. Additionafly, Mr. Finnicum has not met his burden by clear and convincing
evidence. As you know, the Planning Commission and City Council cannot arbitrarily change
zoning from R-1 to R-E. The burden is on the City (o justify rezoning, and the City musl meet
statutory requirements. The existing zoning classification in the subject area, and land use of the
subject property, is consistent with the City’s Official Zoning Map and the Comprehensive Plan
and does not support rezoning at this time. Therefore, Mr. Finnicum’s request for a zoning map
change to rezone all properties adjacent to Homestead Boulevard should be denied.

Mz. Decs, an interested party and adjacent property owner, along with his attorneys, seck
an opporttunity to speak against the applicant’s request and address the Planning Commission and
the City Council at any and all public hearings held on this matter and request that such hearings
be on the record.

We appreciate your prompt attention and professionalism in this matter.

Very Respectfully,
RUSSELL S. GILL, P.L.L.C.

2§74

“Russell S. Gill

Ce: Mr. William R. Finnicum via email FinmicumW{@aol.com
My, Wilbur Dees

Enclosures:  Exhibit A, Official Zoning Map
Exhibit B, 2030 Comprehensive Plan: Map 10: Existing Zoning
Courtesy Copy of Applicable Case Law
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Chandra Nicholson

EERNERER DY R S il
From: Chandra Nicholson <cnicholson@gautier-ms.gov>
Sent: Monday, March 03, 2014 3:58 PM
To: Charlie McVea; 'David Wooten'; 'David Wooten (E-mail)'; Greg Spanier; James Torrey;

Jimmy Green; Larry Dailey; Sandra Walters (sandrasmithwalters@gmail.com)

Cc: Samantha Abell; Josh Danos {JDanos@dwwattorneys.com)
Subject: FW: Dees Objection and Opposition to Finnicum Rezoning Application/Request
Attachments: Board of Alderman v. Conerly, 509_SO_2D_877_2-28-14_1635.doc; Burdine v. City of

Greenville, 755_SO_2D_1154_2-28-14_1632.doc; Collins v. Mayor and Council of the City
of Gautier, 38 SO_3D_677_2-28-14_1639.doc; Fondren North Renaissance v. Mayor and
City Council of the City of Jackson, 749_SO_2D_974 _2-28-14_1636.doc

The attorney for Wilbur Dees asked me to forward this e-mail on to the Planning Commissioners with
regards to the Homestead Rezoning case.

Thanks, Chandra

From: Alicia Bond [mailto:ambgill1 @gmail.com]
Sent: Friday, February 28, 2014 4:44 PM
To: 'Josh Danos'; chicholson@gautier-ms.gov; FinnicumW@aol.com

Cc: rsqill@rsgill-lawfirm,com; 'Austin Clark’
Subject: RE: Dees Objection and Opposition to Finnicum Rezoning Application/Request

Attached please find courtesy copies of case law to be provided to the Planning Commission on the rezoning
issue. Thank you and have a nice weekend.

Alicia Bond, Law Clerk
RUSSELLS. GILL, PLLC

ATTENTION: Please note my email address will be changing in the coming weeks. I will note
the change here when my account is upgraded.

From: Alicia Bond [mailto:ambagilli@gmail.com]
Sent: Friday, February 28, 2014 4:19 PM
To: Josh Danos; chicholson@gautier-ms.goy; FinnicumW@aol.com

Cc: rsgill@rsgill-lawfirm.com; Austin Clark

Subject: Dees Objection and Opposition to Finnicum Rezoning Application/Request

Good Afternoon Josh and Chandra:

Attached please find a copy of Mr. Gill’s letter on behalf of Mr. Wilbur Dees, Trustee of the Dora Virginia Dees
Irrevocable Trust, property owner in response and opposition to Mr. William R. Finnicum’s application and request for
rezoning. Mr. Gill and Mr. Dees politely ask that this letter, exhibits and courtesy coples of case law be provided to the
Planning Commission as soon as possible in advance of next week’s meeting. Please note, case law to follow in second
email due to size restrictions.

Additionally, we respectfully request that the City provide our office with any correspondence, study, or
recommendation(s) with respect to Mr. Dees preliminary plat application and the rezoning request prior to the
meeting.
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We appreciate your assistance in this matter. Should you have any questions, please do not hesitate to call Rusty to
speak with him directly.

Thank you,

Alicia Bond, Law Clerk
RUSSELL S, GILL, PLLC

638 Howard Avenue

Biloxi, MS 39530

Tel: (228} 4320007

Fax: (228)432 0025

Email: AMBGilll@gmail.com

ATTENTION: Please note my email address will be changing in the coming weeks. | will note
the change here when my account is upgraded.

Confidentiality Notice:

The information contained in this electronic message, including any and ali attachments, is legally privileged and confidential information
intended only for the use of the indlvidual(s) or entity named herein. If the reader of this message is not the intended recipient, you are hereby
notified that any dissemination, distribution or copying of this email is strictly prohibited. If you have received this email in error, please
immediately notify Russell 5. Gill, P.L.L.C. by telephone and return the original message to us at the address above via the U.S, Postal

Service. Thank you.
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Chandra Nicholson

From: William Finnicum <finnicumw@aol.com>

Sent: Wednesday, January 29, 2014 8:51 AM

To: blogan@gautier-ms.gov; cnicholson@gautier-ms.gov; 'Samantha Abell’

Cc: 'Rusty Anderson'; ‘Bruce & Wanda Norton'; 'Kathleen Johnson’; "Joe & Betty Krebs',
'Mitch Patterson’; DORSETTJAMES@aol.com

Subject: RE: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing

Preliminary Plat, 7 January 2014

Ms Abell et al,

In preparation for the 6 Feb 14 meeting of the Gautier Planning Commission, | wish to
confirm that our response to Mr. Dees (9 Jan email subsequent to our meeting below)
will be read aloud during the public hearing portion of the Dees Landing Subdivision
Planning Commission case, as previously assured. | assume this will be a resident’s
responsibility during the public comments portion of the hearing? | believe a full
reading is appropriate, given the matter was tabled at the December hearing in order to
give Homestead residents and Mr. Dees an opportunity to meet and discuss the
matter.

Thank you very much.

Respectfully,

Bill Finnicum

704 Homestead Boulevard

From: Babs Logan [maiito:blogan@gautier-ms.gov]
Sent: Monday, January 13, 2014 7:41 AM

To: 'William Finnicum'

Cc: cnicholson@gautier-ms.gov

Subject: FW: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary Plat, 7 January
2014

Mr. Finnicum,

We will treat your e-mail comments as Public Comments and read them aloud during the Public
Hearing portion of the Dees Landing Subdivision Planning Commission case.

We appreciate your input.

Babs Logan
Planning Technician

City of Gautier, MS
3330 Highway 90
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Gautier, MS 39553

(O) 228-497-8026
e-mail: blogan@®gautier-ms.gov
web-site: www.gautier-ms.gov

Sent: Thursday, January 09, 2014 8:55 AM

To: Babs Logan

Subject: FW: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary Plat, 7 January
2014

Babs,

Would you mind forwarding a copy of this email to the Planning Commission members? | do not have their email
addresses.

Thanks.

Bill Finnicum

From: William Finnicum [mailto:finnicumw@aol.com]

Sent: Thursday, January 09, 2014 8:02 AM

To: Wilbur Dees (wgdees@bellsouth.net)

Cc: 'Bruce & Wanda Norton (bnorton@cablecne.net)’; 'Kathleen Johnson'; ‘Joe & Betty Krebs';
‘DORSETTIAMES@aol.com’; Mitch Patterson (mitchellr.patterson@gmail.com); Babs Logan (blogan@gautier-ms.gov);
Samantha Abell (sabell@gautier-ms.gov); Rusty Anderson (Counciimanward4@gautier-ms.gov); 'chicholson@gautier-
ms.gov'

Subject: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary Plat, 7 January 2014

Mr. Dees,

First of all, let me say we appreciate you and your wife meeting with us in Gautier on such a frigid
day. We believe the deliberations were informative and concluded with a potential solution on
agreement to minimum lot size. However, in our discussions after the meeting and the following day,
concerns were raised that we want to share with you.

We have anticipated the Dees estate development for years, and always expected it probably would
look like 2 to 4 acre or more parcels with large homes, much the same as the north side is now. You
can imagine our shock and dismay when we learned of the proposed 1/3 acre lots, and modest
homes to be built on them. And if you put yourself in our shoes, you can understand the pushback
you received when your plan was unveiled. We were, therefore, anxious to meet with you and
hopefully come to a compromise satisfactory to all of us.

In our meeting with you, we came to a gentlemen’s agreement on 2 acre parcels for the panhandle
portion of your property, which is a tremendous departure from our initial desire, and we're not
reneging on that agreement. However, even the one acre parcels that we first requested is
considerably out of character with the existing neighborhood, and we remain steadfast in our belief
that anything smaller would be very detrimental to our property values and quality of life. We are of
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the firm belief that your own property would be de-valued by development of the density you've
proposed. We really are happy to see your property being developed, but extremely saddened by the
significant change your proposed plat, even at %2 acre lots, would make to our

community. Homestead Boulevard is characterized by estate size lots; spacious development with
stately live oak and magnolia trees; quiet peaceful surroundings; breathtaking views of the
Pascagoula River and surrounding marshland; and a walking, jogging, bicycle friendly neighborhood
where parents can encourage their children to play outdoors without the fear of high volume

traffic. These are the quality of life features that attracted our investment to begin with and we simply
wish them preserved. We believe, along with the city planners, that preserving Homestead
Boulevard's estate character will guarantee it remains one of the most desirable places to live in
Gautier or on the Guif Coast. Properties and neighborhoods of this design are very scarce, and very
desirable. Maintaining the character of Homestead would be beneficial to you and us. We therefore
make one more appeal to you to reconsider your plan. Please give us a plan that we can all get
excited about, support and help you with. Dees Landing can be a jewel for Gautier, and an honor to
your mother and father.

Please bear in mind, that we cannot speak for every individual in the affected area, but as best as we
can represent the whole, should you remain fast on the ¥z acre lots in the panhandle, we will not
interfere, But we do wish you would give the one acre per home site serious consideration. We
really do want to work together as a community, not be at odds with each other.

Again, thank you for meeting with us and sharing your thoughts.

Respectfully,

William R. Finnicum, on behalf of Homestead Boulevard residents
704 Homestead Boulevard

finnicumw@aol.com

H: 228-205-2228

C: 703-336-7204
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Chandra Nicholson

From: William Finnicum <finnicumw@aol.com>

Sent: Monday, January 27, 2014 12:14 PM

To: 'Samantha Abell'

Cc: 'Babs Logan'; 'Rusty Anderson'; cnicholson@gautier-ms.gov; 'Bruce & Wanda Norton',
'Kathleen Johnson'; 'Joe & Betty Krebs'; DORSETTJAMES@aol.com; ‘Mitch Patterson’

Subject: RE: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing

Preliminary Plat, 7 January 2014

Samantha,

Thanks for your response. | think we are all on the same page now. Please be
assured that Babs Logan did brief us on the 45 day standard processing time for our
rezoning application. We expect nothing more or less.

Regards,

Bill Finnicum

From: Samantha Abell [mailto:sabell@gautier-ms.gov]

Sent: Monday, January 27, 2014 10:26 AM

To: William Finnicum

Cc: Babs Logan; Rusty Anderson; <cnicholson@gautier-ms.gov>; Bruce & Wanda Norton; Kathleen Johnson; Joe & Betty
Krebs; <DORSETTIAMES@aol.com>; Mitch Patterson; William Finnicum

Subject: Re: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary Plat, 7 January
2014

Mr. Finnicum, [ am on my way to Jackson but wanted to respond Promptly. First, in regards to a Marina I
believe that I misspoke. With your clarification, I recall that the word used was wet slips. Not a commercial
marina, [ agree with the clarification. And regards to the processing of the rezoning application, please be
assured that your application is following standard procedures and process calendar timeline. Please confirm
that Babs Logan briefed you on the process requiring approx 45 days to advertise and place on an agenda.
Lastly, and most crucially, my impression was that Mr. D's felt satisfied a compromise had been reached for the
development of his land. He was not aware of a rezoning application being made. Hence my email to clarify
any confusion, Send surc agreement was not for the development of his land in its entirety, Staff will proceed
with the rezoning request.

Thank you for your email. A copy will be included in the packet for ex parte disclosures,
Regards.

Samantha Abell
Gautier City Manager

On Jan 27, 2014, at 7:51 AM, "William Finnicum" <finnicumw(@aol.com> wrote:

Samantha,
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Thank you for taking the time to comment on our email to Mr. Dees,
following our 7 Jan 14 meeting with him. We appreciate you sharing your
understanding with us. We fear, however, it may be somewhat parochial
as a result of your meeting with staff and Mr. Dees and wish to offer
clarification from the Homestead Boulevard residents’ perspective. | would
also offer a 10 Jan email (below) that summarizes Mr. Dees’ final position
with regard to our 7 Jan 14 meeting and response. He understands the
compromise position is not our wish, but will get no opposition from those
of us who were at the meeting. However, he also understands there may
be opposition from other residents/parties who were not in attendance.

Let me address your comments first by stating that under no
circumstances do we wish to withdraw our request to rezone Homestead
Boulevard (GPC 14-01 RZ), dated 2 Jan 2014. The majority of residents
with Homestead Boulevard addresses have shared in the cost of the fee
and expect timely processing. We certainly hope that consideration of Mr.
Dees’ Preliminary Plat (i.e., GPC 13-28-SD) has not affected or delayed the
processing of our rezoning request, since they are mutually exclusive
actions. We hope to receive consideration by the Planning Commission in
the very near future.

Continuing with regard to your comments:

Your understanding: Mr. Dees agrees to alter the existing preliminary plat
fo increase the lof road frontage to a minimum 150°, in order fo be
compatible with existing lots. This impacts Mr. Dees financially. He makes
the concession because neighbors stated this would be copacetic.

Homestead understanding: Your understanding is accurate with regard to
the preliminary plat alteration and 150’ frontages on Homestead Boulevard.
While we appreciate your concern for Mr. Dees’ financial situation, we, the
residents, the people who live here and have lived here for years, have a
considerable financial investment in our neighborhood and wish it
preserved. We hope you are also concerned with how Mr. Dees’ proposal
will impact current Homestead residents financially. Mr. Dees’ proposal is
not “copacetic”; it is the only compromise he offered. We remain steadfast
in our belief that any parcel smaller than one acre would be very
detrimental to our property values and quality of life (9 Jan email).

Your understanding: Mr. Dee’s agrees to increase lot size from the
permissible 1/3 acre to ¥z acre along Homestead Boulevard.
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Homestead understanding: Your understanding is accurate with regard to
Mr. Dees’ agreement to increase lot size from the permissible 1/3 acre to 2
acre along Homestead Boulevard. We still believe 1 acre minimum lots is a
reasonable compromise from the existing 2-4 acre estate size lots.
However, he was unsympathetic to our request for reconsideration.

Your understanding: Mr. Dees agrees that lots at the east end (as you turn
into Homestead) will be a minimum of an acre and a half.

Homestead understanding: Your understanding of the east end lots is
partially correct. The two lots at the east end of Homestead Boulevard will
be changed to one lot approximately 1 ¥z acre in size (see the 10 Jan email
below). This is also reflected on the preliminary plat to be considered by
the Planning Commission on 6 Feb 14.

Your understanding: Mr. Dees will develop a marina that Homestead
residents will be able to utilize as an amenity.

Homestead understanding: Your understanding with regard to Mr. Dees
developing a Marina is totally inaccurate, as it pertains to our 7 Jan
meeting. No mention was made of a marina. The handshake agreement
we made with Mr. Dees was only with respect to the ten lots he had initially
proposed. There was no agreement on any further development. He did
indicate new property owners would have access to the water rights, either
incorporated into the purchase or obtained subsequent to purchase, but he
hadn’t decided which. Regardless, any development for purposes other
than residential with its increased traffic volume would be unacceptable.

Your understanding: Mr. Dee’s intends to move forward with platting eight
lots presently in order to determine the market for these size homes and
lots. He has agreed that in no case will he break from his agreement and
plat smaller lots at a later time. He will not press and replat all lots at this
time, as he feit confident with the conversation with residents that he will be
able to plat future lots so long as it is keeping with the agreement.

Homestead understanding: Your understanding of the east end lots is
partially correct. The handshake agreement we made with Mr. Dees was
only with respect to the ten lots he had initially proposed. There was no
agreement on any further development.

Your comment: Again, this seems to be a constructive compromise

reached by you and fellow residents, understanding that Mr. Dee’s is

allowed by right to develop smaller lots. | congratulate you. The Planning

Department will refund the application fee for the rezoning application,
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unless all residents who attended the meeting with Mr. Dees indicale
otherwise.

Homestead response: Under no circumstances do we wish to withdraw our
request to rezone Homestead Boulevard (GPC 14-01 RZ), dated 2 Jan
2014. As you've previously implied, our rezoning application will have no
bearing on Mr. Dees’ proposal (i.e., GPC 13-28-SD) and vice versa.
Therefore, we are not sure why you consider the rezoning application an
issue related to our meeting with Mr. Dees and/or contingent on any
compromise we may have reached. We would be happy to meet with you
and your staff to further discuss this matter at any time.

Please ensure this email string is attached to the application file (GPC 14-
01 RZ) and our application is processed expeditiously and impartially.

Thank you very much.

Respectiully,

William R. Finnicum, on behalf of Homestead Boulevard residents
704 Homestead Boulevard

finnicumw{@aol.com

H: 228-205-2228

C: 703-336-7204

From: Samantha Abell [mailto:sabell@gautier-ms.gov]

Sent: Saturday, January 25, 2014 9:25 AM

To: 'William Finnicum'; '‘Bruce & Wanda Norton'; 'Kathleen Johnson'; 'Joe & Betty Krebs';
DORSETTJAMES®@aol.com; 'Mitch Patterson’

Cc: 'Babs Logan'; 'Rusty Anderson'; cnicholson@gautier-ms.gov; 'Wilbur Dees'

Subject: RE: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary
Plat, 7 January 2014

Mr. Finnicum et al,

I want to congratulate you and fellow residents of Homestead for extending an invitation to Mr. Dees
and having what appears by any measure to be a constructive compromise. Last we talked, | will be
honest and say that | was doubtful such compromise could be reached. However, upon returning from a
week out-of-office, | met with staff and Mr. Dees to follow up on your below email. It is clear to me that
all parties realize that in today’s volatile economy, it is difficult for an investor to confidently predict
homeowner demand and market finance. However, based on the comments from Homestead residents,
Mr. Dees conveyed to staff that he has committed to you certain concessions. In return, as your emait
indicates, you have committed that residents will not pursue opposition to Mr. Dees development of his
property. My understanding is the following:

Mr. Dees agrees to alter the existing preliminary plat to increase the lot road frontage to a minimum

150’, in order to be compatibie with existing lots, This impacts Mr. Dees financially. He makes the
concession because neighbors stated this would be copacetic.
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Mr. Dee’s agrees to increase lot size from the permissible 1/3 acre to % acre along Homestead
Boulevard.

Mr. Dees agrees that lots at the east end {as you turn into Homestead) will be a minimum of an acre and
a half.

Mr. Dees will develop a marina that Homestead residents will be able to utilize as an amenity.

Mr. Dee’s intends to move forward with platting eight lots presently in order to determine the market
for these size homes and lots. Me has agreed that in no case will he break from his agreement and plat
smaller lots at a later time. He will not press and replat all lots at this time, as he felt confident with the
conversation with residents that he will be able to plat future lots so long as it is keeping with the
agreement.

Again, this seems to be a tonstructive compromise reached by you and fellow residents, understanding
that Mr. Dee’s is allowed by right to develop smaller lots. | congratulate you. The Planning Department
will refund the application fee for the rezoning application, unless all residents who attended the
meeting with Mr. Dees indicate otherwise.

Chandra, please copy receipt of this email and related correspondence as attachment to the application
file.

Highest regards,

Samantha D. Abell

City Manager

City of Gautier, MS

{0)228.497.8017 | www.gautier-ms.gov

From: William Finnicum [mailto:finnicumw@aol.com]

Sent: Thursday, January 09, 2014 8:02 AM

To: Wilbur Dees

Cc: 'Bruce & Wanda Norton'; 'Kathleen Johnson'; 'Joe & Betty Krebs'; DORSETTIAMES@aol.com; Mitch
Patterson; Babs Logan; Samantha Abell; Rusty Anderson; cnicholson@gautier-ms.goy

Subject: Wilbur Dees and Homestead Boulevard Residents Meeting, re: Dees Landing Preliminary Plat, 7
January 2014

Mr. Dees,

First of all, let me say we appreciate you and your wife meeting with us in Gautier on
such a frigid day. We believe the deliberations were informative and concluded with a
potential solution on agreement to minimum lot size. However, in our discussions after
the meeting and the following day, concerns were raised that we want to share with you.

We have anticipated the Dees estate development for years, and always expected it
probably would look like 2 to 4 acre or more parcels with large homes, much the same
as the north side is now. You can imagine our shock and dismay when we learned of
the proposed 1/3 acre lots, and modest homes to be built on them. And if you put
yourself in our shoes, you can understand the pushback you received when your plan
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was unveiled. We were, therefore, anxious to meet with you and hopefully come to a
compromise satisfactory to all of us.

In our meeting with you, we came to a gentlemen’s agreement on %2 acre parcels for the
panhandle portion of your property, which is a tremendous departure from our initial
desire, and we're not reneging on that agreement. However, even the one acre parcels
that we first requested is considerably out of character with the existing neighborhood,
and we remain steadfast in our belief that anything smaller would be very detrimental to
our property values and quality of life. We are of the firm belief that your own property
would be de-valued by development of the density you've proposed. We really are
happy to see your property being developed, but extremely saddened by the significant
change your proposed plat, even at ¥z acre lots, would make to our

community. Homestead Boulevard is characterized by estate size lots; spacious
development with stately live oak and magnolia trees; quiet peaceful surroundings;
breathtaking views of the Pascagoula River and surrounding marshland; and a walking,
jogging, bicycle friendly neighborhood where parents can encourage their children to
play outdoors without the fear of high volume traffic. These are the quality of life
features that attracted our investment to begin with and we simply wish them
preserved. We believe, along with the city planners, that preserving Homestead
Boulevard's estate character will guarantee it remains one of the most desirable places
to live in Gautier or on the Gulf Coast. Properties and neighborhoods of this design are
very scarce, and very desirable. Maintaining the character of Homestead would be
beneficial to you and us. We therefore make one more appeal to you to reconsider your
plan. Please give us a plan that we can all get excited about, support and help you
with. Dees Landing can be a jewel for Gautier, and an honor to your mother and father.

Please bear in mind, that we cannot speak for every individual in the affected area, but

as best as we can represent the whole, should you remain fast on the %z acre lots in the
panhandle, we will not interfere. But we do wish you would give the one acre per home
site serious consideration. We really do want to work together as a community, not be

at odds with each other.

Again, thank you for meeting with us and sharing your thoughts.

Respectfully,

William R. Finnicum, on behalf of Homestead Boulevard residents
704 Homestead Boulevard

finnicumw@aol.com

H: 228-205-2228

C: 703-336-7204
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RUSSELL S, GILL, P.L.L.C.
ATTORNEYS AT LAW
638 Howard Avenue
Biloxi, Mississippi 39530

Telephone (228) 432-0007  Fax (228) 432-0025 Legal Assistants:
rsgill@rsgill-lawfirm.com Rhonda Charles
Ruth Snell
RusseLt S. GiLL Carly Vandawalker
AusTiN CLARK Marilyn H. David
-of Counsel
June 2, 2014

Donald P. Sigalas
of Counsel

SENT VIA EMAIL AND FAX TO (228) 762 — 3223

Josh Danos, Esquire

City Attorney, City of Gautier, MS
Dogan & Wilkinson, PLLC
P.O.Box 1618

Pascagoula, MS 39567
JDanos@dwwattorneys.com

Mayor Gordon Gollott
Mayor & City Council
City of Gautier, MS
3330 Highway 90
Gautier, MS 39553
mayor{@gautier-ms.gov

Chandra Nicholson, P.E.

Director of Economic Development & Planning
City of Gautier, MS
CNicholson@Gautier-MS . gov

RE:  Wilbur Dees Objection and Opposition to Rezoning Application of All
Properties Adjacent to Homestead Boulevard filed by William R. Finnicum

Dear Mayor Gollott and Gautier City Council:

I represent Mr. Wilbur Dees, Trustee of the Dora Virginia Dees Irrevocable Trust,
property owner of approximaiely eighty acres (hereinafier the “Dees’ property™), more or less,
adjacent to Homestead Road, Gautier, Jackson County, Mississippi. This letter is to express Mr.
Dees objection and opposition to rezoning property located along Homestead Boulevard from R-

1 (low density single-family residential) to R-E (Residential Estate), especially and specifically
with respect to his (Dees’) property. Without waiving any objection(s), Mr. Dees secks an
opportunity to address the Mayor and City Council to speak against the applicant’s proposed
rezoning request. Mr. Dees objects to his property being rezoned and asserts the rezoning is
improper, beyond legal authority, not supported by substantial (or any) evidence, and/or made in
an attempt to deprive Mr. Dees of his rights. Mr. Dees respectfully requests that the Mayor and
City Council deny the rezoning request, as follows:

1
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I. BACKGROUND:

On 15 November 2013, Mr. Wilbur Dees, as Trustee for the Dora Virginia Dees
Irrevocable Trust, filed an Application for Subdivision Preliminary Plat & Final Plat Approval
(GPC Case #13-28-SD) seeking to develop a portion of the property on Homestead Boulevard.

In response to Mr. Dees’ application, Mr, William R. Finnicum, as applicant, filed a
“Public Hearing Application” (GPC Case #14-01-RZ) on 2 January 2014, to request a “Change
in Zoning District” for all properties adjacent to Homestead Boulevard to be rezoned from R-1
(Low Density Single-Family Residential) to R-E (Residential Estate).

On 18 March 2014, the City of Gautier, Mississippi, (hereinafter the “City”), by and
through its Mayor and City Council, approved Mr. Dees’ application and request for Dees
Landing Subdivision preliminary plat approval for development of land in R-1 Homestead
Boulevard. Mr. Dees request for Dees Landing Subdivision was previously approved by the
Gautier Planning Commission on 6 March 2014,

On 1 May 2014, the Gautier Planning Commission held a public hearing for
“Consideration of a Citizen-initiated Comprehensive Rezoning of Properties Comprising
+443.13 Acres to R-E Residential Estate.” WNo notification letters were mailed to adjacent
property owners or to Mr. Dees, Over our objection and without permission of Mr. Dees, the
Gautier Planning Commission found that there was a probability of a mistake in the original
zoning and recommended approval of Mr. Finnicum’s rezoning request for rezoning of
properties adjacent to Homestead Boulevard to R-E (Residential Estate).

A. Gautier Code of Ordinances (1988)

Section 1 of the Code of Ordinances, City of Gautier, Mississippi, adopted the 7™ of June,
1988, established an official zoning map and districts, which included R-1 (Single-Unit
Residential District), but did not adopt by reference or declare R-E to be part of this ordinance.
Additionally, there is no property and has never been any property zoned R-E in the City of
Gautier, as shown on the Official Zoning District Map. In fact, all property adjacent to
Homestead Boulevard, including Dee’s Property, has been and is currently zoned R-1, as
evidenced by the City of Gautier Official Zoning Map (as also shown on 2030 Comprehensive
Plan: Map 10: Existing Zoning).

B. Gautier Comprehensive Plan 2030

The Gautier Comprehensive Plan 2030, by its own admission, is “advisory only” and
does not guarantee any zoning changes; this document is not law or binding. Gautier
Comprehensive Plan 2030, City of Gautier Planning Commission (2009), cover page, That
notwithstanding, the finding and recommendation of the Planning Commission is not consistent
with the Comprehensive Plan, which requires permission of property owners to create estate
zoning district, because there is no permission by Mr. Dees to re-zone his lots. See Table No.
27: Implementation and Action Steps Land Use and Community Character, at page 128 (courtesy
copy attached hereto).

2
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II. ARGUMENT: THE CITY OF GAUTIER SHOULD DENY THE APPLICANT’S
REQUEST _FOR REZONING BECAUSE THE REQUEST AND FINDING OF
THE _GAUTIER . PLANNING COMMISSION IS BEYOND LEGAL
AUTHORITY, NOT SUPPORTED BY SUBSTANTIAL EVIDENCE, AND
OTHERWISE UNREASONABLE.

The City of Gautier, by and through its Mayor and City Council, should deny the
applicant’s request for rezoning from zoning district/classification R-1 to RE, for certain
property adjacent to Homestead Boulevard, Moreover, Mr. Dees, as Trustee for the Dora
Virginia Dees Irrevocable Trust (aka Dees Limited Partnership) and property owner, specifically
objects to any rezoning with respect to the Dees’ property of approximately eighty acres located
adjacent to Homestead Boulevard at 701 Homestead Boulevard, being currently assessed as Tax
Parcel Numbers 81807045.000, 81807045.025, and 81807045.030.

Further, Mr. Dees protests against such proposed rezoning change. The request for
rezoning was improperly recommended and/or approved by the Gautier Planning Commission
on 1 May 2014 (by a note of 3 to 1), which Planning Commission claims to have found by “clear
and convincing evidence that a mapping error occurred.” Transcript Excepts of the proceedings
before the Gautier Planning Commission', including oral testimony and argument of Acting
Chairperson Mr, Larry Daily, and the statements of the City Attorney and City Manager
regarding the rezoning, are attached hereto as Exhibit “A”. Mr. Dees asserts that the Planning
Commission’s finding and advisory recommendation are arbitrary, capricious, beyond legal
authority, otherwise not supported by substantial evidence, and unreasonable.

A. The rezoning is not supported by substantial evidence as the applicant has not
proven by clear and convincing evidence that there was a mistake in the original
zoning, or a change and public need.

Mississippi Code Annotated Sections 17-1-15 and -17 provide the statutory authority for
establishing and amending zoning ordinances. Mississippi Code Annotated § 17-1-17(1972).
Pursuant to Section 4.15.13 Criteria for Rezoning of Property of the Unified Development
Ordinance of the City of Gautier, Mississippi (2013) (hereinafter “UDO”):

The Planning Commission shall not recommend approval of a rezoning and the City
Council shall not rezone the property unless the applicant has proven by clear and
convincing evidence that either (emphasis added):
A. There was a mistake in the original zoning, ox
B. The character of the surrounding area has changed to such an extent as to
justify rezoning AND there is a public need for additional property to be
zoned in accordance with the request.

! Commission members present included: Larry Daily, Greg Spanier, Sandra Walters, and Jimomy Groen, Gautier
staff present included: City Manager Samantha Abel, City Attorney Josh Danos, Director of Economic Development
Chandra Nicholson, and City Clerk Tricia Thigpen.
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The Criteria for Rezoning outlined in the /DO is consistent with well-settled law in
Mississippi (as previously presented and argued by Mr, Dees’ counsel) in that rezoning is only
proper if: (A) there is a mistake in original zoning; or (B) change in the character of the
neighborhood AND a public need for rezoning. Cloverleaf Mall, Ltd. v. Conerly, 387 SO. 2d
736 (Miss. 1980); See also, Burdine v. City of Greenville, 755 So. 2d 1154, 1156 (Miss. App.
1999) (citing Board of Aldermen v. Conerly, 509 So0.2d 877, 883 (Miss.1987). What is meant by
“clear and convincing” is whether the reason for rezoning may be fairly characterized as
substantial. Woodland v. Jackson, 443 So. 2d 1173, 1182 (Miss, 1983).

In this case, there are insufficient grounds or basis for rezoning as the applicant has
presented no credible, substantial evidence to the Gautier Planning Commission to support such
a change. The applicant, Mr, Finnicum, has failed to meet his burden by “clear and
convincing” evidence that: (A) there was a mistake in the original zoning, or (B) a substantial
change in the land use character of the surrounding area that justifies the change in zoning AND
an established public (community) need existed for the proposed zoning change.

Additionally, the City of Gautier, in its Staff Report and recommendation, provided
findings that the request did not meet the requirements of applicable law and that the requisite
review criteria had not been met. The City was required to conduct a study that demonstrates
whether or not each criteria for rezoning is met and provided recommended findings to the
Gautier Planning Commission. In the Staff Report, as presented by, Ms, Chandra Nicholson,
Economic Development & Planning Director, the staff found that there was no evidence to
support that there was a mistake in the original zoning and that “no mapping error exists”.
Additionally, the staff found that there has not been a substantial change in the land use character
of the area and there is no need for additional R-E designated land at this time; specifically, that
there was “no analysis that the current designation does not provide an adequate transitional
zone for suburban lots.” Based on the Staff Report and pursuant to the UDO, the data and
analysis do not support a Comprehensive Rezoning at this time and based on this
recommendation, rezoning should have been denied.

Mr. Dees further asserts that Gautier Planning Commission member, Mr. Larry Dailey,
who made the motion to approve applicant’s request, did so not based on clear and convincing
evidence as required, but rather for some other reason, based on a mistaken impression that it
“appear[ed]” or “occur[ed]” to him “that a mapping error is possible,” although the evidence did
not show the same. See atfached Exhibit “A” Transcript Excerpts and Testimony of Larry
Dailey, at pages 2-5. As such, the Planning Commission’s recommendation is not supported by
credible, substantial evidence, but rather based upon “possibilities” and speculation, which is not
the proper legal standard to which the City should hold itself. Therefore, the Planning
Commission did not follow the proper procedures for rezoning, decided to disregard the Staff
Report and findings, ignored the “caution™ and advice of the City Attorney, and failed to make
the necessary findings to recommend approval. For these reasons, the Planning Commission
should not have recommended approval of rezoning. In accordance with applicable state and
local zoning law, the City Council ghall not rezone the subject property. However, should the
City Council agree with the recommendation of the Planning Commission, over our objection,
Mr. Dees contends that any rezoning change from R-1 to R-E should not apply to Mr, Dees’
property (especially with respect to the previously approved Dees Landing Subdivision),

4

Page 89 of 210



B. The finding of the Gautier Planning Commission is beyond legal authority as,
pursuant to the Supreme Court of Mississippi, there is a presumption in favor of
the validity of the original zoning ordinance and there is insufficient evidence to
rebut this presumption.

Mr. Dees contends that the original zoning district R-1 is presumed valid. The “change
or mistake” rule of municipal zoning, is based on the presumption that the original zoning is well
planned and designed to be permanent. Fondren North Renaissance v. Mayor and City Council
of Jackson, 749 So. 2d 974 (Miss. 1999). There is a presumption that the original and existing
zoning R-1 is well planned, reasonable and for the public good. Board, at page 883. The
applicant presented no evidence to rebut this presumption. Furthermore, the statements of the
City Manager at the hearing support the finding that there was no mistake or “error” particularly
when she stated that it is “normal and proper planning when a city incorporates an area that it
applies the zoning district that is most like the existing activity.” See attached Exhibit “A”
Transcript Excerpts and Testimony of Samantha Abell, at pages 7-13,

Moreover, there is insufficient evidence or proof that all properties and homes adjacent to
Homestead Boulevard, and in the area, currently qualify for or would be consistent with an R-E
Residential Estate zoning classification.

1. CONCLUSION

The recommendation and finding of the Gautier Planning Commission, and specifically
Acting Chairperson Mr. Larry Dailey, was improper, beyond legal authority, and/or made in an
attempt to deprive Mr. Dees of his rights. This action was further conducted in a manner which
was intended to and/or functional to deprive Mr. Dees of his vested property rights and were in
violation of the law and the Constitution of the United States of America and the State of
Mississippi, and if allowed to stand will potentially constitute a taking of Mr. Dees’ property,
which will give rise to legal action (inverse condemnation) being taken against the City.

Additionally, based on the factors delineated in Mississippi case law and under the UDO
for rezoning change and classification of property and the evidence presented (or lack thereof) to
the Planning Commission, the Planning Commission inappropriately granted the applicant’s
request for rezoning because the request and finding is not supported by substantial (or any)
evidence.

Furthermore, Mr. Dees hereby objects to rezoning of his property without propet, timely,
and due notice after publication, a fair hearing, full opportunity to be heard and due process of
law, as provided in the Mississippi Annotated Code of 1972, As Amended, and in accordance
with all applicable Federal, State and Local laws. Mississippi Code Annotated § 17-1-17(1972).
Mr. Dees reserves the right to raise any other errors.
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Mr. Dees respectfully prays that the City Council disapprove Mr. Finnicum’s application
as it is factually, procedurally and legally insufficient. Additionally, Mr. Finnicum has not met
his burden by clear and convincing evidence. As you know, the Planning Commission and City
Council cannot arbitrarily change zoning from R-1 to R-E. The burden is on the City to justify
rezoning, and the City must meet certain statutory requirements. The existing zoning
classification in the subject area, and land use of the subject property, is consistent with the
City’s Official Zoning Map established back in 1988, and the Comprehensive Plan, and does not
support rezoning at this time. Therefore, the City should not rezone the subject property,
particularly with respect to Mr. Dees’ property. Moreover, any zoning change from R-1 to RE
should not apply to Mr. Dees’ property.

Very Respectfully,
RUSSELL S. GILL, P.I.I..C.

M W
Russell S, Gill
RSG/amb

Cc: Mr. John Paul Barber, Attorney for Applicant William R, Finnicum
Mr. Wilbur Dees

Enclosures:  Exhibit “A”. Transcript Excepts of the Proceedings before the GPC

6

Page 91 of 210



Strategy Short | Med | Long | On- Comments
Going
Zoning X X |By Ordinance and policy

Adopt new Unified Development Ordinance to help Implement the community’s vision.
Define zoning boundaries for the new mixed use districts and the regional centers.
Guide appropriate development to each of the above named districts.

Identify residential development styles which are suitable, practical and achievable in Gautier and
incarporate these into the regulatory ordinances.

Create estate zoning district and rezone large lot development areas in select areas and with
permission of property owners.

Re-zone lots as appropriate to R-1A with permissicn of property owners,

Create overlay districts for main cortidors using enhanced sign, landscaping, architectural and
streetscape requirements if these elements are not a part of the base zoning district,

Add language to the Zening Ordinance that would allow the creation of local Historic Districts.
Consider using architectural design overlays and/or Smart Code In more urbanized areas.

Eliminate back-door rezoning and variances that tend to sabotage the intention of the base zoning
district.

Discourage development that does not reflect good design or is not in compliance with the district
requirements,

Create neighborhood overlay districts in the Zoning Ordinance for those areas which lack sufficient
restrictive covenants.

Make appropriate incremental changes to Development Ordinances as needed.

Subdivision Ordinance X X |[By Ordinance and private

development choices

Revise the requirements for new subdivisions to not only bring engineering standards up to current
requirements and to allow Conservation Subdivisions, Traditional Neighborhood Districts, clustering
and lot averaging.

Landscaping X X |By Ordinance and strict

enforcement.

Revise the Tree Ordinance to require more robust landscaping of commercial sites and parking lots
and to protect existing trees.

Prepare and implement a Streetscape Plan that includes species, number and sizes of street trees.
Incorporate pedestrian connections, natural landscaping and hardscaping in all new projects,

Recommended timelines for implementation are given as being either short (immediate to
3 years); medium (3—6 years) and long (6+ years). Some strategies will require on-going
or staged implementation.

Table No. 27 continued on follawing page . .

128 City of Goutien Comprehensive Plan 2030
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GAUTIER PLANNING COMMISSION

MAY 1, 2014
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COMMISSICN MEMBERS PRESENT:

Larry Daily, Acting Chairperson
Greg Spainer

Sandra Walters

Jimmy Green

STAFF PRESENT:

Samantha Abell, City Manager
Josh Danos, City Attorney
Chandra Nicholson,
Director of Economic Development
Tricia Thigpen, City Clerk
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LARRY DAILEY: I have a question.
Under your Item D, you talk about your
finding is that a mapping error did not
occur. We have in the past recognized
that when our City was incorporated, the
RE zoning did not exist, and that lands
that were brought into our city just
brought the existing R -~ in this case,
R~-1 zoning.

Even though the lands were being
developea with large estate lots, it would
appear to me that a mapping error is
possible since the lots are being
developed as large lots, the RE zoning did
not exist, and it was zoned the only
available zoning that was available to
them.

It would occur to me that there is an
error, and that i1f the RE zoning existed
at the time that the City incorporated
that property, that it would have been
zoned RE. 1Is that a valid argument?

CHANDRA NICHOLSON: Would you like to

PAMELA MICHELE KEENIANCE, CSR (228) 868-8833
P.O. BOX 1707, palbBdQRBA0MISSISSIPPT  39502-1707
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address that?

CITY ATTORNEY: The only thing I
would say is that if you're basing your
opinion on this issue on potential mistake
that ycu would have to find the clear and
convincing evidence of that mistake and
that there is a strong presumption
pursuant to the Supreme Court of
Mississippi that any adopted ordinance is
not made a mistake, all these zoning
ordinances were not made a mistake at the
time they were originally entered, so I
would just caution the Commission.

LARRY DATILEY: Then T'm -- based on
my comment, it would occur -- it would
appear to me that it 1s -- it was clearly
an error, because the City did not have
available to it the opportunity to zone it
RE because the zoning didn't exist, even
though it was clear that that land was
being developed as estate lots and there
is an error that occurred because of that.
Is that appropriate?

CITY ATTCRNEY: I don't know that I'm

in a position te say whether that's

PAMELA MICHELE KEENLANCE, CSR (228) 868-8833
2.0. BOX 1707, pGULEEGRE1o MISSISSIPPT  39502-1707
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lnappropriate or not. If that's YOour
position to base on a motion, then I would
say that you would need to put that in the
record, which you have.

LARRY DAILEY: Okay. Well, I guess
what I'm really talking about is the
difference between my view of a mapping
error as staff's view, I'm trying to get
scme support or agreement as to --

CHANDRA NICHOLSON: I would think —-

LARRY DATILEY: There are clearly
cpinions, and is there any movement there?

CHANDRA NICHOLSON: I would think
that an error would have to occur if there
were at that time Residential Estate and
R~1, and it was designated as R-1 and you
came to find that it was a mistake. You
know, just because there wasn't an RE at
the time, there's no reason that they
couldn't have created one if 1t was
needed. So that's the way I lock at it.

LARRY DAILEY: Okay. I disagree with
that. T feel that -- and this group has
had similar discussions in the past, and I

think consistently we've said that if the

PAMELA MICHELE KEENLANCE, CSR (228) 868-8833
P.O. BOX 1707, g3ILERQRBoMISSISSTPPL  39502-1707
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zoning didn’'t exist at the time, even
though the land was clearly being
developed in accordance with an RE zoning,
that an error cccurred by not supporting
the zeoning or putting a zoning on it that
supports the development. So my argument
is that an error in zoning did occur.
Okay.

GREG SPANIER: That they didn't take
the steps needed, it's an error on their
part.

LARRY DAILEY: All right. Any other
questions of staff?

JIMMY GREEN: I have one. Was the
Comprehensive Plan just overlooked when we
were zoning it? Was it taken into
consideration?

LARRY DATLEY: It did not exist at
that time.

CHANDRA NICHOLSON: The Comprehensive
Plan was adopted in 2009. The UDQ was
adepted in 2010,

JIMMY GREEN: 107

CHANDRA NICHOLSON: Uh-huh.

LARRY DAILEY: And neither of these

PAMELA MICHELE KEENLANCE, CSR (228) 868-8833
P.O. BOX 1707, pageBP@RB10MISSISSIPPI  39502-1707
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existed when the land was incorporated.
* Rk

LARRY DAILEY: Thank you, Mr. Gill.

CITY MANAGER: If I may, our City
Clerk has that duty and it's prior to the
effective date.

Also, Chailrman, it occurs to me that
I might be the only one in the room this
evening that can address your question
regarding whether a mapping error has
occurred, since it was my responsibility
as City Planner at the time of the
adoption of the Comprehensive Plan. T've
not stood, nor was I sworn in, but just
something for you to consider if you'd
like me to speak on that.

LARRY DATLEY: Please.

CITY MANAGER: Are you sure?

LARRY DAILEY: I'm comfortable with
vou speaking, because we've talked about
this before and I'm hoping vou're not
geing to change your tune.

CITY MANAGER: Change my tune, I
never do that.

(City Manager sworn.)

PAMELA MICHELE KEENLANCE, CSR (228) 868-8833
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CITY MANAGER: Well, you can ask any
questions, or I'll Jjust start, I suppose,
by talking about the difference between
planning and then a technical error
occurring. This area was obviously
annexed in 2002. There was an official
zoning map in place and you had a Unified
Development Ordinance, That Unified
Development Ordinance and the official
zoning map were adopted by the City
Council after recommendation for approval
by the Planning Commission.

In 2009, the Comprehensive Plan was
adopted by the City Council after approval
by the Planning Commission. That 20009
Comprehensive Plan created Residential
EstCate seven years after this area had
been R-1. The Comprehensive Plan talked
about the need for a mixed use districts,
an overlay district, and also Residential
Estate. Your Unified Development
Ordinance did not actually describe what
those districts would look like.

For my hire, we actually went back to

the Planning Commission and City Council

PAMELA MICHELE KEENLANCE, CSR (228) 868-8833
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and created those districts at that time.
We started with the mixed use districts
first. You had areas along your
waterfront that were mixed use at the time
that they were annexed in 2002. Those
districts were not changed until there was
a change in the character of the land.
some of those triggers were large
residential houses that were built along
the waterfront where there was also
working waterfront activities, such as the
railroad. Also, the expansion of Singing
River Electric, that triggered the
adoption of the Mary Walker Mixed Use
District.

The Planning Department has continued
To have citizens come and talk about their
concerns because, for instance, along
Hastings you had commercial activities
that cperated during the County but after
the City incorporated those areas were
zoned to R-1 and they were being made to
conform,

S50 to answer the question i1s it an

error, it is normal and proper planning
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