CITY OF GAUTIER

MEMORANDUM
To: Samantha Abell, City Manager
From: Patty Huffman, Grants & Projects Manager

Through: Chandra Nicholson, Economic Development and Planning Director
Date: October 29, 2013

Subject: Professional Services Agreement for Engineering and Related Services-
Brown, Mitchell & Alexander, Inc.

REQUEST:

The Economic Development & Planning Department requests authorization to enter into a
master services agreement with Brown, Mitchell & Alexander, Inc. to perform engineering
and related services as requested by the City from time to time based on individual work
orders. Services will be grant reimbursable and/or a budgeted expense.

BACKGROUND:

The City of Gautier has occasional needs for professional services such as environmental
services, drafting, and structural services. The firm of Brown, Mitchell & Alexander. Inc.
proposes to provide these services on an “as needed” hourly basis for a total amount not to
exceed $25,000.00. The period of service shall be for three years from the date of execution,
or as amended by the City and the firm. The first work order will be for drafting services for
the Town Green.

RECOMMENDATION: .

City staff recommends that City Council authorize entering into a professional services
agreement with Brown, Mitchell & Alexander, Inc. for engineering and related services as
outlined above.

The City Council may:
1. Authorize entering into a professional services agreement with Brown, Mitchell &
Alexander, Inc. as presented, or
2. Authorize entering into a professional services agreement with Brown, Mitchell &
Alexander, Inc. with changes, or
3. Disapprove entering into the professional services agreement presented.

ATTACHMENT(S):
Brown, Mitchell & Alexander Professional Services Agreement




Cindz Russell

From: Chandra Nicholson <cnicholson@gautier-ms.gov>
Sent: Friday, November 01, 2013 10:52 AM

To: Cindy Russell

Subject: FW: Master Services Agreement/Drafting

From: Charlie McVea [mailto:cmcvea@dwwattorneys.com]
Sent: Friday, November 01, 2013 10:51 AM

To: cnicholson@gautier-ms.gov

Subject: RE: Master Services Agreement/Drafting

Per our discussions, these documents are legally sufficient with the changes identified below.

Charlie

W. Charles McVea

Dogan & Wilkinson, PLLC
734 Delmas Avenue

P.O. Box 1618
Pascagoula, MS 39567
(228) 762-2272

(228) 762-3223 Fax

From: Chandra Nicholson [mailto:cnicholson@gautier-ms.gov]
Sent: Friday, November 01, 2013 10:49 AM

To: Charlie McVea

Subject: FW: Master Services Agreement/Drafting

Without attachment.

From: Chandra Nicholson [mailto:cnicholson@gautier-ms.gov]
Sent: Friday, November 01, 2013 10:44 AM

To: Charlie McVea

Subject: FW: Master Services Agreement/Drafting

From: Chandra Nicholson [mailto:cnicholson@gautier-ms.gov]

Sent: Wednesday, October 30, 2013 5:30 PM

To: Alexander, Dax (dax@bmaengineers.com); Ben Smith (ben@bmaengineers.com)
Cc: Charlie McVea; lorrie@bmaengineers.com

Subject: FW: Master Services Agreement/Drafting

Dax,
In addition to the attached comments, here are the attorney’s comments:
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STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER
FOR CorY
PROFESSIONAL SERVICES ~ HH

THIS IS AN AGREEMENT effective as of , 2013 (“Effective Date”) between
The City of Gautier (“Owner™) and
Brown, Mitchell & Alexander, Inc. (“Engincer™).

Owner intends to _enter into a Master Services Agreement with Engineer for engineering and

related services as may be requested by the Owner from time to time. The Owner and Engineer will

agree to individual work orders for engineering and related tasks, which will outline the services

to be provided and associated fees. Total of services will not exceed $25,000.00, or as

amended by Owner & Engineer. (“Project™).

Owner and Engineer agree as follows:

ARTICLE 1 - SERVICES OF ENGINEER
1.01  Scope

A. Engineer shall provide, or cause to be provided, the services set forth herein and in
Exhibit A.

ARTICLE 2 — OWNER’S RESPONSIBILITIES

2.01 General
A. Owner shall have the responsibilities set forth herein and in Exhibit B.
B. Owner shall pay Engineer as set forth in Exhibit C.

(53 Owner shall be responsible for, and Engineer may rely upon, the accuracy and completeness
of all requirements, programs, instructions, reports, data, and other information furnished by
Owner to Engineer pursuant to this Agreement. Engineer may use such requirements,
programs, instructions, reports, data, and information in performing or furnishing services
under this Agreement.
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ARTICLE 3 — SCHEDULE FOR RENDERING SERVICES
3.01  Commencement

A. Engineer shall begin rendering services as of the Effective Date of the Agreement.
3.02  Period of Service and Time for Completion

A. The period of service shall be for three years from the date of execution, or as amended by
the Owner and Engineer.

B. Engineer shall complete its obligations within a reasonable time. Specific periods of time
for rendering services are set forth or specific dates by which services are to be completed
are provided in Exhibit A, and are hereby agreed to be reasonable.

C. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly
and continuous progress of Engineer’s services is impaired, or Engineer’s services are
delayed or suspended, then the time for completion of Engineer’s services, and the rates and
amounts of Engineer’s compensation, shall be adjusted equitably.

19, If Owner authorizes changes in the scope, extent, or character of the Project, then the time
for completion of Engineer’s services, and the rates and amounts of Engineer’s
compensation, shall be adjusted equitably.

E. Owner shall make decisions and carry out its other responsibilities in a timely manner so as
not to delay the Engineer’s performance of its services.

F. If Engineer fails, through its own fault, to complete the performance required in this
Agreement within the time set forth, as duly adjusted, then Owner shall be entitled to the
recovery of direct damages resulting from such failure.

ARTICLE 4 — INVOICES AND PAYMENTS
4.01 Invoices

A. Preparation and Submittal of Invoices. Engineer shall prepare invoices in accordance with
its standard invoicing practices and the terms of Exhibit C. Engineer shall submit its
invoices to Owner on a monthly basis. Invoices are due and payable within 30 days of
receipt. O A A CCERPTABLE TNVOZCEAFTE L AY 45
NECesSAaLY CoULETIONS HAVE BEer MaDE -

4,02 Payments

A. Application to Interest and Principal. Payment will be credited first to any interest owed to
Engineer and then to principal.

B. Failure to Pay. 1f Owner fails to make any payment due Engineer for services and expenses
mthm%t)' days after receipt of Engineer’s invoice, then:
S
E: amounts due Engineer will be increased at the rate of 1.0% per month (or the
maximum rate of interest permitted by law, if less) from said thirtieth day; and
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o

Engineer may, after giving seven days written notice to Owner, suspend services
under this Agreement until Owner has paid in full all amounts due for services,
expenses, and other related charges. Owner waives any and all claims against
Engineer for any such suspension.

Disputed Invoices. 1f Owner contests an invoice, Owner may withhold only that portion so
contested, and must pay the undisputed portion.

Legislative Actions. 1f after the Effective Date of the Agreement any governmental entity
takes a legislative action that imposes taxes, fees, or charges on Engineer’s services or
compensation under this Agreement, then the Engineer may invoice such new taxes, fees, or
charges as a Reimbursable Expense to which a factor of 1.0 shall be applied. Owner shall
pay such invoiced new taxes, fees, and charges; such payment shall be in addition to the
compensation to which Engineer is entitled under the terms of Exhibit C.

ARTICLE 5 -~ OPINIONS OF COST

5.01  Opinions of Probable Consiruction Cost

A.

Engineer’s opinions of probable Construction Cost are to be made on the basis of
Engineer’s experience and qualifications and represent Engineer’s best judgment as an
experienced and qualified professional generally familiar with the construction industry.
However, since Engineer has no control over the cost of labor, materials, equipment, or
services furnished by others, or over contractors’ methods of determining prices, or over
competitive bidding or market conditions, Engineer cannot and does not guarantee that
proposals, bids, or actual Construction Cost will not vary from opinions of probable
Construction Cost prepared by Engineer. If Owner wishes greater assurance as to probable

Construction Cost, Owner shall employ an independent cost estimator as provided in
Exhibit B.

5.02  Designing to Construction Cost Limit

A.

If a Construction Cost limit is established between Owner and Engineer, such Construction
Cost limit and a statement of Engineer’s rights and responsibilities with respect thereto will
be specifically set forth in Exhibit F, “Construction Cost Limit,” to this Agreement.

5.03  Opinions of Total Project Costs

A.

The services, if any, of Engineer with respect to Total Project Costs shall be limited to
assisting the Owner in collating the various cost categories which comprise Total Project

Costs. Engineer assumes no responsibility for the accuracy of any opinions of Total Project
Costs.

ARTICLE 6 — GENERAL CONSIDERATIONS

6.01  Standards of Performance

A,

The standard of care for all professional engineering and related services performed or
furnished by Engineer under this Agreement will be the care and skill ordinarily used by
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members of the subject profession practicing under similar circumstances at the same time
and in the same locality. Engineer makes no warranties, express or implied, under this
Agreement or otherwise, in connection with Engineer’s services.

Owner shall not be responsible for discovering deficiencies in the technical accuracy of
Engineer’s services. Engineer shall correct any such deficiencies in technical accuracy
without additional compensation except to the extent such corrective action is directly
attributable to deficiencies in Owner-furnished information.

Engineer may employ such Consultants as Engineer deems necessary to assist in the
performance or furnishing of the services, subject to reasonable, timely, and substantive
objections by Owner.

Subject to the standard of care set forth in Paragraph 6.01.A, Engineer and its Consultants
may use or rely upon design elements and information ordinarily or customarily furnished
by others, including, but not limited to, specialty contractors, manufacturers, suppliers, and
the publishers of technical standards.

Engineer and Owner shall comply with applicable Laws and Regulations and Owner-
mandated standards that Owner has provided to Engineer in writing. This Agreement is
based on these requirements as of its Effective Date. Changes to these requirements after
the Effective Date of this Agreement may be the basis for modifications to Owner’s
responsibilities or to Engineer’s scope of services, times of performance, and compensation.

Engineer shall not be required to sign any documents, no matter by who requested, that
would result in the Engineer having to certify, guarantee, or wamant the existence of
conditions whose existence the Engineer cannot ascertain. Owner agrees not to make
resolution of any dispute with the Engineer or payment of any amount due to the Engineer
in any way contingent upon the Engineer signing any such documents.

The General Conditions for any construction contract documents prepared hereunder are to
be the “Standard General Conditions of the Construction Contract” as prepared by the
Engineers Joint Contract Documents Committee (No. C-700, 2002 Edition) unless both
parties mutually agree to use other General Conditions.

Engineer shall not at any time supervise, direct, or have control over Contractor’s work, not
shall Engineer have authority over or responsibility for the means, methods, techniques,
sequences, or procedures of construction selected or used by Contractor, for security or
safety at the Site, for safety precautions and programs incident to the Contractor’s work in
progress, nor for any failure of Contractor to comply with Laws and Regulations applicable
to Contractor’s furnishing and performing the Work.

Engineer neither guarantees the performance of any contractor nor assumes responsibility
for any contractor’s failure to furnish and perform the Work in accordance with the Contract
Documents.

Engineer shall not be responsible for the acts or omissions of any contractor, subcontractor,
or supplier, or of any of their agents or employees or of any other persons (except
Engineer’s own employees and its Consultants) at the Site or otherwise furnishing or
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performing any Work; or for any decision made on interpretations or clarifications of the
Contract Documents given by Owner without consultation and advice of Engineer.

6.02  Design Without Construction Phase Services

A,

[f Engineer’s Basic Services under this Agreement do not include Project observation, or
review of the Contractor’s performance, or any other Construction Phase services, then
(1) Engineer’s services under this Agreement shall be deemed complete no later than the
end of the Bidding or Negotiating Phase; (2) Engineer shall have no design or shop drawing
review obligations during construction; (3) Owner assumes all responsibility for the
application and interpretation of the Contract Documents, contract administration,
construction observation and review, and all other necessary Construction Phase
engineering and professional services; and (4) Owner waives any claims against the
Engineer that may be connected in any way thereto.

6.03  Use of Documents

A.

All Documents are instruments of service in respect to this Project, and Engineer shall
retain an ownership and property interest therein (including the copyright and the right of
reuse at the discretion of the Engineer) whether or not the Project is completed. Owner shall
not rely in any way on any Document unless it is in printed form, signed or sealed by the
Engineer or one of its Consultants.

A party may rely that data or information set forth on paper (also known as hard copies) that
the party receives from the other party by mail, hand delivery, or facsimile, are the items
that the other party intended to send. Files in electronic media format of text, data, graphics,
or other types that are furnished by one party to the other are furnished only for
convenience, not reliance by the receiving party. Any conclusion or information obtained or
derived from such electronic files will be at the user’s sole risk. If there is a discrepancy
between the electronic files and the hard copies, the hard copies govern.

Because data stored in electronic media format can deteriorate or be modified inadvertently
or otherwise without authorization of the data’s creator, the party receiving electronic files
agrees that it will perform acceptance tests or procedures within 60 days, after which the
receiving party shall be deemed to have accepted the data thus transferred. Any transmittal

errors detected within the 60-day acceptance period will be corrected by the party delivering
the electronic files.

When transferring documents in electronic media format, the transferring party makes no
representations as to long-term compatibility, usability, or readability of such documents

resulting from the use of software application packages, operating systems, or computer
hardware differing from those used by the documents’ creator.

Owner may make and retain copies of Documents for information and reference in
connection with use on the Project by Owner. Engineer grants Owner a license to use the
Documents on the Project, extensions of the Project, and other projects of Owner, subject to
the following limitations: (1) Owner acknowledges that such Documents are not intended
or represented to be suitable for use on the Project unless completed by Engineer, or for use
or reuse by Owner or others on extensions of the Project or on any other project without

PageSof 15
BMA Project #13-3399A
EJCDC E-500 Standard Form of Agreement Between Owner and Enginecr for Professional Services
Capyright ©2002 National Society of Professional Engineers for EJCDC. All vights reserved.




6.04

written verification or adaptation by Engineer; (2)any such use or reuse, or any
modification of the Documents, without written verification, completion, or adaptation by
Engineer, as appropriate for the specific purpose intended, will be at Owner’s sole risk and
without liability or legal exposure to Engineer or to Engineer’s Consultants; (3) Owner shall
indemnify and hold harmless Engineer and Engineer’s Consultants from all claims,
damages, losses, and expenses, including attorneys’ fees, arising out of or resulting from
any use, reuse, or modification without written verification, completion, or adaptation by
Engineer; (4) such limited license to Owner shall not create any rights in third parties.

If Engineer at Owner’s request verifies or adapts the Documents for extensions of the
Project or for any other project, then Owner shall compensate Engineer at rates or in an
amount to be agreed upon by Owner and Engineer.

Insurance

A.

Engineer shall procure and maintain insurance as set forth in Exhibit G, “Insurance.”
Engineer shall cause Owner to be listed as an additional insured on any applicable general
liability insurance policy carried by Engineer.

Owner shall procure and mainta
shall cause Engineer and Engineer’s
general liability or property ins
Project.

in Exhibit G, “Insurance.” Owner
ants to be listed as additional insureds on any
ied by Owner which are applicable to the

If construction of a project designed by the Engineer is not performed by Owner, Owner
shall require Contractor to purchase and maintain general liability and other insurance in
accordance with the requirements of Paragraph 5.04 of the “Standard General Conditions of
the Construction Contract,” (No. C-700, 2002 Edition) as prepared by the Engineers Joint
Contract Documents Committee and to cause Engineer and Engineer’s Consultants to be
listed as additional insureds with respect to such liability and other insurance purchased and
maintained by Contractor for the Project.

Owner and Engineer shall each deliver to the other certificates of insurance evidencing the
coverages indicated in Exhibit G. Such certificates shall be furnished prior to

commencement of Engineer’s services and at renewals thereafter during the life of the
Agreement.

All policies of property 1
effect that Engineer’s and Enginee
of payment of any loss or dama
Engineer or its Consultants,

oject shall contain provisions to the

s> interests are covered and that in the event

rers will have no rights of recovery against
iqpal insureds thereunder.

At any time, Owner may request that Engineer or its Consultants, at Owner’s sole expense,
provide additional insurance coverage, increased limits, or revised deductibles that are more
protective than those specified in Exhibit G. If so requested by Owner, and if commercially
available, Engineer shall obtain and shall require its Consultants to obtain such additional
insurance coverage, different limits, or revised deductibles for such periods of time as
requested by Owner, and Exhibit G will be supplemented to incorporate these requirements.
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6.05  Suspension and Termination

A. Suspension.

By Owner: Owner may suspend the Project upon seven days written notice to Engineer.

By Engineer: If Engineer’s services are substantially delayed through no fault of Engineer, Engineer may,
after giving seven days written notice to Owner, suspend services under this Agreement.

B. Termination. The obligation to provide further services under this Agreement may be
terminated:
1. For cause,
a. By either party upon 30 days written notice in the event of substantial failure

by the other party to perform in accordance with the terms hereof through no
fault of the terminating party.

By Engineer:

1) upon seven days written notice if Owner demands that Engineer
furnish or perform services contrary to Engineer’s responsibilities as
a licensed professional; or

2) upon seven days written notice if the Engineer’s services for the
Project are delayed or suspended for more than 90 days for reasons
beyond Engineer’s control.

3) Engineer shall have no liability to Owner on account of such
termination, '

Notwithstanding the foregoing, this Agreement will not terminate under
Paragraph 6.05.B.1.a if the party receiving such notice begins, within seven
days of receipt of such notice, to correct its substantial failure to perform and
proceeds diligently to cure such failure within no more than 30 days of
receipt thereof; provided, however, that if and to the extent such substantial
failure cannot be reasonably cured within such 30 day period, and if such
party has diligently attempted to cure the same and thereafter continues
diligently to cure the same, then the cure period provided for herein shall
extend up to, but in no case more than, 60 days after the date of receipt of
the notice.

2. For convenience,

a.

By Owner effective upon Engineer’s receipt of notice from Owner.

C. Effective Date of Termination. The terminating party under Paragraph 6.05.B may set the
effective date of termination at a time up to 30 days later than otherwise provided to allow
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Engineer to demobilize personnel and equipment from the Site, to complete tasks whose
value would otherwise be lost, to prepare notes as to the status of completed and
uncompleted tasks, and to assemble Project materials in orderly files.

Payments Upon Termination.

1 In the event of any termination under Paragraph 6.05, Engineer will be entitled to
invoice Owner and to receive full payment for all services performed or furnished
and all Reimbursable Expenses incurred through the effective date of termination.
Upon making such payment, Owner shall have the limited right to the use of
Documents, at Owner’s sole risk, subject to the provisions of Paragraph 6.03.E.

2 In the event of termination by Owner for convenience or by Engineer for cause,
Engineer shall be entitled, in addition to invoicing for those items identified in
Paragraph 6.05.D.1, to invoice Owner and to payment of a reasonable amount for
services and expenses directly attributable to termination, both before and after the
effective date of termination, such as reassignment of personnel, costs of
terminating contracts with Engineer’s Consultants, and other related close-out costs,
using methods and rates for Additional Services as set forth in Exhibit C.

6.06  Controlling Law

A.

This Agreement is to be governed by the law of the state in which the Project is located.

6.07  Successors, Assigns, and Beneficiaries

A,

Owner and Engineer are hereby bound and the partners, successors, executors,
administrators and legal representatives of Owner and Engineer (and to the extent permitted
by Paragraph 6.07.B the assigns of Owner and Engineer) are hereby bound to the other party
to this Agreement and to the partners, successors, executors, administrators and legal
representatives (and said assigns) of such other party, in respect of all covenants,
agreements, and obligations of this Agreement.

Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest
(including, but without limitation, moneys that are due or may become due) in this
Agreement without the written consent of the other, except to the extent that any
assignment, subletting, or transfer is mandated or restricted by law. Unless specifically
stated to the contrary in any written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under this Agreement.

Unless expressly provided otherwise in this Agreement:

1. Nothing in this Agreement shall be construed to create, impose, or give rise to any
duty owed by Owner or Engineer to any Contractor, Contractor’s subcontractor,
supplier, other individual or entity, or to any surety for or employee of any of them.

2. All duties and responsibilities undertaken pursuant to this Agreement will be for the
sole and exclusive benefit of Owner and Engineer and not for the benefit of any
other party.
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